ESTABLISHED she's 


- 


DECEMBER, 1959 


HE YEAR'S LEGAL DEVELOPMENTS IN 


ttorneys’ Fees Denied to Bank Acting as Escrow Agent eeacterinre 1046 re 


ers Act of Suing Payee Does Not Constitute Ratification rs 

~ Wrongful Payment by Bank ...............ssssssensspsesssananessasssnageai 

jecticut “Practice of Law” Case clarified by High Court 

k Does Not Waive Rights Under Forgery Statute in Case W 
Customer Fails to Produce Checks ......cc:ccccsssssesesssnseseopeenes 


iecks and Notes For Bank Tax Men .......c:cssscsse-ssscsssccecepsessonsnnean 


oe 


| Legislative Trends in the States ..............ssssssaegenmum 


Snel 


+ ne 
- eee % 








eueeesesseen sees 


THE BOOK BANKING HAS BEEN WAITING FOR 


PROFITABLE BANKING 


By Clifford L. Hufsmith 


Board Chairman, First National Bank 
Palestine, Texas 
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The first book to present a logical and effective method for 
increasing bank profit sufficiently to pay comparable salaries and 
dividends that will attract the additional capital banking should 
have. 


MORRIS A. SCHAPIRO, the New York Bank Analyst says: “Its 
presentation and discussion of the profit area open to banking are 
revealing. This work will prove useful to bankers.” 


DR. ARTHUR A. SMITH, the Dallas Economist and Banker, says: 
“The author has courageously attacked the problem of relatively 
poor commercial bank earnings—and has done so in a clear and 
interesting fashion. It should be read profitably by every banker.” 


DR. WARREN A. LAW of the Harvard Graduate School of Business 
Administration, says: “The author has produced a thoughtful and 
lucid work in an area which has heretofore been sadly neglected— 
the book deserves attention.” 


THE BOOK THAT PUTS FREE ENTERPRISE BACK INTO BANKING 


A banker's request will put a copy on his desk for a five day 
examination to be returned if he decides it is not worth the purchase 
price of $10.00. 


THE BANKING LAW JOURNAL 
89 Beach St., Boston 11, Mass. 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


HIS new book is a practical guide to bank auditing 

routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president, 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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An 
Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 


of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 


ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance ® insurance 
options @ business insurance trusts © key man insurance @ use of wills in family 
and business plans @ will provisions @ revocable trusts @ selection of trustees ® 
trustee's management powers @ prudent man investment rule ® accountings ® 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting © what state laws apply to 
trusts @ death of major stockholder @ and many other topics. 


Price $10.75 delivered 
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The Year's Legal Developments 
in Commercial Financing 


ELI S. SILBERFELD 


ACCOUNTS RECEIVABLE FINANCING 
AND FACTORING 


The year has been one of progress and recognition in the 
fields of accounts receivable financing and factoring. Note that 
I mention them together: this bracketing is significant in itself. 

In earlier times, the finance companies and the old-line 
factors were generally considered to be poles apart both legally 
and philosophically. The old-line factors, with a century or 
more of tradition behind them, sometimes tended to look down 
their aristocratic noses at the upstart finance companies; and 
the finance companies had a tendency to regard the factors as 
a stuffy, old-fashioned bunch whose business imagination ex- 
tended no further than the limits of the textile industry. 

You must agree that there has been a change: each group 
has learned a lot from the other; the leading members of each 
are members of your Conference; and many of them have 
entered the other field and are handling both the financing and 
the factoring of receivables. All have benefited from the re- 
sultant expansion and increased flexibility of the services which 
they can offer to their clients. 













On October 19, Mr. Eli S. Silberfeld partner, Kupfer, Silberfeld, Nathan 
& Danziger, New York City; General Counsel, National Commercial Finance 
Conference, Inc., delivered an address before the Annual Convention of the 
Commercial Finance Industry on the subject of “The Years Legal Developments 
in Commercial Financing.” The Convention was sponsored by the National 
Commercial Finance Conference, Inc. The Banking Law Journal is pleased 
to publish the text of Mr. Silberfeld’s splendid address. 
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One reason for this rather wide-spread blurring of the line 
between the factors and the finance companies has been the 
fact that they have both been directly affected, as a group, by 
recent legal and statutory developments. They now have a 
community of interest which has in effect been superimposed on 
them by the courts and the State legislatures. For illustration, 
during the past year the recordation statutes of Colorado, Idaho, 
Nebraska, and Utah have been amended and clarified; finance 
companies and factors are alike subject to these statutory re- 
quirements, and both will benefit from the amendments. Again, 
in Tennessee (which was the last of the “notification” States) a 
recordation statute was enacted. Although this statute is some- 
what ambiguous and will need clarification, at least it brings 
Tennessee into line with almost all of its neighbors and makes 
it accessible to both recourse financing and non-recourse factor- 
ing of receivables. 

Perhaps the most striking illustration of accounts receivable 
progress during the year was the celebrated decision of the 
United States Court of Appeals for the Fifth Circuit, in Black- 
ford v. Commercial Credit Corporation, 263 Fed. 2d 97. That 
case came up from Alabama. It started out to be simply a 
question of compliance with the Alabama recordation statute; 
but, as it developed, a number of other basic questions were 
presented, and were decided in what we must agree was a gen- 
erally satisfactory manner from the point of view of our industry. 
The details were placed in your hands some months ago, in the 
form of a reprint of the opinion and an extended analysis thereof. 
At that time, I recommended them as required reading for your 
operating executives. It would be pointless to review the case 
again now, and I shall be content to make two observations on it: 

































1. Although the Blackford case involved accounts receiv- 
able financing, practically everything said by the court is equally 
applicable to factoring. It is true that, at one point, the court 
paused in its argument to expound the legal difference between 
the assignment of an account as security, and the outright sale of 
an account; but this detour serves only to emphasize the fact that 
the basic legal ground rules are much the same for both. 


2. The Blackford case, to my knowledge, is the first in which 
the subject of financing on accounts receivable has been so fully 
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and sympathetically treated by a Federal Appellate Court in the 
Fifth Circuit (which includes the States of Florida, Georgia, 
Alabama, Mississippi, Louisiana, and Texas). It is indeed 
refreshing to read the court’s characterization of accounts receiv- 
able financing as “this much needed and legitimate form of 
business financing.” 


Those of us who have been associated with the commercial 
finance industry for thirty years or more, starting in the North- 
eastern part of the country, will immediately recognize a 
number of old, familiar faces in the Blackford case: the legal 
problems involved in it are the same ones with which we 
struggled in the twenties, when accounts receivable financing 
was in its judicial infancy. Actually, the case faithfully reflects 
the amazing industrial development of the Southland during 
recent decades. You cannot have industrial development unless 
the financing tools are at hand—and these tools are supplied in 
large measure by the commercial finance companies and factors. 
The judicial recognition which the decision accords to these 


financing tools, in a new geographical business area of the 
nation, brings us back to what I said at the beginning: the year 
has been one of solid accomplishment and progress for accounts 
receivable financing and factoring. 


THE UNIFORM COMMERCIAL CODE 


The history of the Code during the past year has been some- 
what spotty. Two new States were admitted to the Union, and 
two States enacted the Code—New Hampshire, effective on July 
1, 1961 and Connecticut, effective on October 1, 1961. When 
you consider the years of devoted effort and the considerable 
amount of expense that went into the drafting of the Code, its 
enactment in only two States in a year (making a total of five 
to date) seems a rather small return on the investment. 

Elsewhere, the Code ran into rough weather. It was defeated 
in Indiana and Washington, and was introduced but was buried 
in Committee in Ohio. Three States voted to make a legislative 
study of the Code (Indiana, New Mexico, and Wyoming), but 
three other States refused even to authorize such a study 
(Georgia, Minnesota, and North Dakota). A special version 
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of Article 9, alone, was introduced in California, but failed of 
passage. 


In the meantime, judicial decisions have begun to appear, 
and to inject doubts as to the meaning and effect of various 
Code provisions which had previously seemed to be clear and 
unambiguous (see In re Adrian Research & Chemical Co., 169 
Fed. Supp. 357, reversed 269 Fed. 2d 734; United States v. 
Fleetwood & Co., 165 Fed. Supp. 723; Potter Bank & Trust Co. 
v. Massey, 11 N.Y. Misc. 2d 523). Legal writers have expressed 
concern with the interpretation of the Code, particularly as to 
priority and filing problems under Article 9, which deals with 
secured transactions and is thus of particular interest to our in- 
dustry (see George F. Taylor, The American Banker, March 19, 
1959; “Selected Priority Problems in Secured Financing Under 
the Uniform Commercial Code”, 68 Yale Law Journal 751-772; 
Commercial Law Journal, January 1959, p. 13). 


While all this has been going on, the Code itself has under- 
gone revision. The original version was adopted by Pennsylvania 
in 1953. Asa result of subsequent experience and further study, 
a revised version was promulgated by the American Law In- 
stitute in 1957, and it was this revised version which was enacted 
in Massachusetts in that year, and subsequently elsewhere—but 
in each instance with a number of local amendments. This year 
the Code in Pennsylvania was revised so as to up-date it to the 
1957 version. By contrast, in Massachusetts there was an un- 
successful attempt to repeal the entire Code, after only one year 
of experience with it. 

All of this is undoubtedly discouraging to the people who 
have labored for many years on this project. To us in the com- 
mercial finance industry, it does not really make very much 
difference. We have long been used to the fact that the legal 
rules applicable to commercial financing vary widely from State 
to State. Recognizing that fact, we are prepared to examine 
and master the problems which we know we are going to en- 
counter when we look for clients in a new State. In theory, 
of course, it would be absolutely delightful if we could count 
on the laws of all the States being uniform. We could cut down 
our legal expenses by fifty per cent; but that is a utopian notion. 
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As it looks from here, the Code will not supply that uniformity 
in the foreseeable future. Even where it has been adopted, we 
can say with confidence that the one sure thing about the 
Uniform Commercial Code is that it is not “uniform”, so far as 
secured lenders are concerned. 


There is perhaps a fundamental reason for all this. Tradition- 
ally, we are a common-law nation. Most of the law governing 
our business and financial transactions was created and de- 
veloped by the English and American courts, rather than by our 
legislatures; and the latter were, until recent years, content to 
legislate primarily to fulfill specific local requirements or to 
meet special problems which could not be solved fast enough 
by the cumbersome judicial process. As a result, a project as 
broad and sweeping as the Uniform Commercial Code is bound 
to meet resistance from both the legal profession and the busi- 
ness world in general, both for reasons of tradition and, also, 
because most people don’t relish the idea of going back to school 
and learning their business or profession all over again. 


It is, I think, significant that when Connecticut enacted the 
Code last Spring, it was made effective in 1961—thus giving 
Connecticut's businessmen, bankers, and lawyers two and one- 
half years to study and prepare for it. The situation reminds 
me, in reverse, of the old story about the candidate for admis- 
sion to the Bar in St. Louis, who came up for oral examination 
before a committee of judges. When asked what he had studied 
to qualify himself for the practice of law, the applicant replied 
proudly that he had been thoroughly modern about it; he hadn’t 
wasted much time with the common law, but had familiarized 
himself fully with the Missouri statutes. At this point one of 
the older judges remarked: “That's all very well, young man; 
but one of these days our legislature is liable to sit down over 
there in Jefferson City, and repeal everything you know.” 


For us in the commercial finance industry, that is pretty 
much the situation so far as the Code is concerned; and the 
problem is compounded by the fact that the text of the Code 
varies from place to place and, we can be sure, other variations 
will develop as the courts of the various States begin to interpret 
it. As I have said before, your industry is accustomed to more 
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than its fair share of legal problems, some of which I am discuss- 
ing today. In preparing to meet those problems, whether raised 
by the Code or otherwise, we simply have to continue to apply 
the alertness and vigilance to which we have been trained during 
our apprenticeship in the exacting finance profession. 









OTHER STATUTORY DEVELOPMENTS 


(a) Interest Rates 

The interest and usury laws of the various States still present 
a checkerboard pattern, ranging all the way from Maine and 
Massachusetts (where there are no limitations on interest rates 
charged to either individual or corporate commercial borrowers ) 
to a group of other States in which rates in both categories are 
rigidly limited to six per cent or thereabouts. 

From the standpoint of the commercial finance industry, 
which deals primarily with corporate borrowers, it seems absurd 
that there should be any artificial limitation on the rate of in- 
terest that corporations may pay; but you may perhaps be 
surprised to know that more than half the States do not differen- 
tiate between incorporated and unincorporated borrowers. 
Many of these States have been campaigning actively to 
promote their industrial development. Since this requires 
financing, one would think that the people in these States would 
encourage it by amending their laws at least to exempt cor- 
porate borrowers from the usury statutes, thus permitting the 
rate of interest on corporate loans to be determined by the 
money market and other national economic factors, rather than 
remaining subject to rigid local statutory control. 

All this is particularly true at the present time, for the nation- 
wide increase in interest rates in recent months has brought even 
the prime rate up to a point very close to the legal limit in many 
States. What happens to the little businessman as a result? 
He can't borrow on a legitimate basis from a reputable lender, 
but is forced into the arms of the loan-sharks and the under- 
the-table operators. 

Strangely enough, although the problem is recognized 
almost everywhere, the individual State administrations have 
acted very slowly indeed. For example, during the past year 
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a bill was introduced in Idaho to put corporations outside the 
scope of the usury statute; but it didn’t pass. In Utah, a similar 
bill was passed by the legislature, but was vetoed by the Gover- 
nor. One bright spot in the picture was South Carolina, where 
an amendment was adopted providing that corporations with 
a stated capital of $40,000 or more could borrow funds without 
limitation as to interest rate; and Oregon took a step in the right 
direction by increasing the permissible corporate interest rate 
from 10% to 12%. 

It is to be hoped that, as we go along, other States will fall 
into line. There is no earthly reason why manufacturers and 
businessmen in every State should not be able to avail them- 
selves of the commercial financing which is so vital to their 
progress, particularly when they fall in the “small business” 
category—as most of them do. The usury laws, which were 
originally intended to protect the small businessman, generally 
produce a precisely opposite effect by denying him credit. The 


sooner this economic axiom is recognized, the better. 


(b) Factors’ Liens 

This year factors’ lien acts, in conventional form, were 
adopted by Florida and North Dakota, and several other States 
enacted clarifying and broadening amendments to their existing 
acts. In Colorado, the inventory lien device received recogni- 
tion in a rather unique fashion: Colorado has for some years 
permitted mortgages on inventory, but this year the Colorado 
statute was amended so as to provide that such mortgages can 
also be effective with respect to after-acquired inventory—just 
like a factor’s lien. Incidentally, the Colorado amendment also 
abolishes the doctrine of Benedict v. Ratner. 


The factors’ lien thus continues to enjoy widening accept- 
ance as a useful financing device. The first modern factors’ 
lien law was adopted in New York in 1911 (Personal Property 
Law, Secion 45); as of now, its descendants are on the books 
of more than 30 States. 


(c) Trust Receipts 


This year, Texas adopted the Uniform Act, which is now in 
force in about 30 States. 
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There has been an interesting statutory development in 
this field. Those of you who handle trust receipt financing are, 
of course, aware that it entails a rather special risk, in that the 
borrower holding property under trust receipt has the power 
to dispose of the property and to convey good title to bona fide 
purchasers. The trust receipt financer must thus rely upon the 
honesty of the borrower, who has undertaken to deliver the 
proceeds of sale to the financer. 

What if the borrower pockets the proceeds? In 1958, New 
York State enacted a new statute (Personal Property Law, 
Section 58-m), providing that the proceeds of sale of property 
covered by trust receipt are trust funds, and that a failure prop- 
erly to account for such proceeds constitutes the crime of lar- 
ceny. This past year, another New York statute (Lien Law, 
Section 230-d) has imposed the same criminal penalty with 
respect to automobiles covered by bulk dealer mortgages. 
During the year, the States of Indiana, Kansas, and Tennessee 
enacted similar criminal statutes. 

Since trust receipt financing was at one time regarded in 
many quarters with a mixture of ignorance and suspicion, it is 
gratifying to note that the pendulum is now definitely swinging 
in the other direction, even to the point where these criminal 
statutes are being enacted to provide an additional legal sanc- 
tion for the protection of trust receipt financers. This is all to 
the good. 


FEDERAL TAX LIENS 


Those of you who attended last year’s Convention will recall 
that we devoted a great deal of time to this subject. It all started 
with a series of remarkable Supreme Court decisions involving 
conflicts between Federal tax liens and other liens. The high 
court found a way, through the device of characterizing com- 
peting liens as “inchoate” until they were fully determined and 
reduced to judgment, to subordinate them in favor of Federal 
tax liens even though the latter were clearly subsequent in time. 

This developed into a serious situation, since the only way 
for you to protect yourselves against it is to stand over your 
clients like a policeman and make sure that they file their tax 
returns on time and pay their taxes in full. You can hardly call 
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this a practical procedure, but nothing else could be devised. 
However, we have been able to take some small degree of 
comfort from the fact that, whereas in the circuity situation we 
and the banks, as secured lenders, were out in the open as the 
principal targets, this new tax lien problem affects almost every- 
body—commercial financers, banks, materialmen, subcontrac- 
tors, mechanics’ lienors, surety companies, home owners, law- 
yers; the list is endless. 


In union there is strength. The matter was taken up by the 
American Bar Association, which appointed a special committee 
to work on it; and remedial legislation was prepared, in the 
form of a series of amendments to the Internal Revenue Code. 
The legislation is quite elaborate, and this is not the time or 
place to discuss it in detail. In substance, it is designed to 
establish the following: 


1. A security interest, which becomes effective before notice 
of a Federal tax lien is filed, takes priority over the tax lien. 


2. Such priority also extends to the subsequently accruing 
interest, finance charges, and costs of collection (including attor- 
ney’s fees), thus reversing the holding of the New Haven Clock 
case (253 Fed. 2d 577, 583-4). 


3. Procedure is set up by which a secured financer can give 
the taxing authorities formal notice of the financing arrangement, 
and thereafter financing may continue to be extended with safety 
until the financer receives written notice from the authorities 
to the effect that a tax lien has been filed. Under this arrange- 
ment, it would no longer be necessary for the financer to make 
endless periodic examinations of the tax lien records. 


4. The circuity problem is eliminated, insofar as Federal tax 
liens are concerned. 


The legislation was skillfully drafted by the extremely able 
committee of the American Bar Association. I was accorded the 
privilege of examining it and of offering suggestions in the 
interest of commercial financers, and the committee accepted 
some of them—much to my satisfaction. 

The bill was approved by the American Bar Association last 
Spring, and then went to Congress. It was introduced in the 
House of Representatives in June (as H.R. 7914 and H.R. 7915), 
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and in the Senate in July (as S. 2305). It is interesting to note 
that the legislation is sponsored by two Congressmen and by 
seven Senators—a most unusual array of initial Congressional 
support. I can only assume that this fact indicates a growing 
awareness, on the part of Congress, that the tax lien situation 
has arrived at a point of utter chaos: in words of one syllable, 
the internal revenue authorities and the courts have worked out 
a system under which, when the government is not able to col- 
lect its taxes from a delinquent taxpayer, it collects them from 
innocent bystanders. Can this sort of thing happen in America? 
Well, it has. 

In any event, the amendatory legislation will correct this 
intolerable situation. I would have liked to be able to report 
to you that it has become law, but that happy day has not as 
yet arrived. However, we can only hope that when the 86th 
Congress convenes for its second session in January, the bill 
will be enacted. While we are waiting it out, I can only recom- 
mend to you that, as heretofore, you remain fully alert to the 


tax lien peril. 
CIRCUITY OF LIEN 


The “Quaker City” Problem 

This vicious circle problem has been most exasperating, as 
all of you know. To those of us who are active in the day-to-day 
operations of the National Conference, it has been exceptionally 
frustrating, for two reasons: 

First, we were never able to come up with a completely 
satisfactory formula for avoiding the circuity risk in all its various 
forms. 

Second, as a tax-exempt trade association, we are forbidden 
to sponsor or attempt to influence legislation, unless and until 
we are invited by a Congressional Committee to participate 
in a public hearing. 

Thus, we have had to mark time to a large extent, while the 
situation developed. Of course, during the three or four years 
that the Quaker City problem has been with us, it has been 
the subject of widespread discussion both within and outside 
the commercial finance industry. The banking fraternity has 
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been equally involved—indeed, a Philadelphia bank was one 
of the innocent victims in the original Quaker City case itself. 
It may be good therapy to take another look at it, if only because 
an understanding of its legal history may help us to anticipate 
and deal with other technical legal problems in the future—and 
you may be sure that there will always be others. 


Section 67c of the Bankruptcy Act provides that certain 
statutory liens on property of the bankrupt, even though valid, 
are subordinated in favor of administration expenses and wage 
claims. The term “statutory liens” is not defined, but on the 
face of it these two words should mean just this: a statutory lien 
is a lien which is created by a statute, as contrasted with a con- 
sensual lien which is created by a contract. Thus, the lien of a 
landlord which is created by statute in States like Pennsylvania, 
or a tax lien which is created by a tax law, would be statutory 
liens; whereas a mortgage lien, or a factor’s lien, or a lien upon 
assigned accounts receivable—all of which are created by agree- 
ment between the parties—would be consensual liens; and it 
should make no difference that in many places there happen 
to be statutes which provide the method for perfecting such 
consensual liens by filing a mortgage or a notice of assignment 
of accounts or the like. Those statutory provisions do not 
create the consensual liens, but merely sanction them. So, while 
Section 67c would subordinate the landlord's lien and the tax 
lien and other statutory liens in favor of such priority claims as 
administration expenses and wages, it seemed clear to everybody 
that consensual liens of the types held by commercial financers 
and banks would be immune to any such subordination. 


All this looked simple enough: but then the Quaker City 
case came along. That was a bankruptcy, in which the only 
asset was the proceeds of sale of the bankrupt’s machinery. 
The following claims were asserted against the fund: 


1. The claims of two mortgagees, who held valid chattel 
mortgages on the machinery. 


2. A claim of the bankrupt’s landlord, who had made a dis- 
_ traint for rent against the machinery under Pennsylvania law. 


3. Wage claims and bankruptcy administration expenses. 
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Since the fund was not sufficient to pay these conflicting claims 
in full, the problem was how to cut up the melon. 

The District Court in Philadelphia had no great amount of 
trouble with the question (134 Fed. Supp. 596). Since the 
chattel mortgages were perfectly valid mortgages, the court 
held that the chattel mortgagees should receive the full amount 
due to them; and, since Pennsylvania law gave the landlord 
a lien for his rent with priority over existing mortgages, the 
amount of his claim should be carved out of the mortgagees 
money and paid over to him. The balance of the fund went 
toward the administration expenses and wage claims. 


This result has generally been regarded by legal scholars as 
sound. There is no legal justification for depriving a chattel 
mortgagee of the benefit of his valid chattel mortgage, merely 
because the mortgagor happens to go into bankruptcy. On the 
other hand, every mortgagee knows that his security is subject to 
being nibbled at by certain statutory liens which, although sub- 
sequent in time, are given priority over the mortgage. For illus- 
tration, if I hold a mortgage on a piece of real estate, I am 
perfectly aware that next year's local real property taxes will 
become a prior lien on the real estate, unless my borrower pays 
them himself. So, in determining the amount of the mortgage 
loan, as contrasted with the market value of the property, I 
leave some leeway to cover contingencies like taxes. I would use 
the same approach if I were taking a chattel mortgage on 
machinery in Pennsylvania, where I knew that the landlord 
might later obtain a priority lien on the machinery, for his rent. 
But in neither case would I expect that the existence of a small 
priority tax lien or landlord’s lien should have the effect of 
taking all my security away from me. 


If the Quaker City case had ended in the District Court, all 
would have been well. However, it went up on appeal to the 
United States Court of Appeals for the Third Circuit. Now, 
here we will have to do a little judicial mindreading. The Appel- 
late Court was obviously troubled by the fact that this was a 
bankruptcy matter in which there would be very little on hand 
to pay the administration expenses and even a part of the wage 
claims. The court’s natural emotional reaction was that some- 
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thing ought to be done about it—and something was done, 
indeed. An opinion came down, stating that the chattel mort- 
gages were “statutory liens”; that Section 67c subordinated 
statutory liens in favor of administration expenses and wage 
claims; and that the fund should go to the latter. The chattel 
mortgagees and the landlord got nothing. 


When the opinion was announced, a storm blew up. A 
rehearing was requested, and three amici curiae briefs were 
filed. The court hastily withdrew its original opinion, and issued 
a new one (238 Fed. 2d 155). In the new opinion, the court 
receded rather grudgingly from its earlier holding that the 
mortgages were statutory liens; but, having committed itself 
to the proposition that the administration expenses and wage 
claims must be paid somehow, the court found a way to do that 
by invoking the circuity principle. It conceded that the three 
sets of claims to the fund were in a circular position, as though 
each of them was located at a point on the rim of a rotating 
wheel. When you spin the wheel, which of the three points 
will be on top when the wheel stops? The court said that since 
Congress, in enacting Section 67c, had indicated a sympathetic 
preference for administration expenses and wage claims, the 
wheel must stop spinning when those claims happened to be at 
the top. So, they got the fund, and the chattel mortgagees and 
the landlord still got nothing. 


The United States Supreme Court declined to review the 
case (352 U.S. 1030), and the fat was in the fire. 


From our standpoint, this result was nothing short of 
absurd. While the Quaker City disaster could perhaps have 
been avoided if the landlord had waived his lien in advance, we 
feared that other factual situations might come up in other cases, 
which could not be guarded against by waiver or in any other 
manner. Our fears were justified, for only this year the Einhorn 
Bros. case was decided (171 Fed. Supp. 655). There, in addi- 
tion to a landlord, there was also a claim of the Commonwealth 
of Pennsylvania for unemployment contributions, under a State 
statute which gave such tax claim the. status of a prior lien 
against all property of the taxpayer. Again, the wheel started 
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spinning, and when it stopped the secured lender was at the 
bottom. 

Realizing that there was no limit to the possible extensions 
of the pernicious circuity doctrine, the National Bankruptcy 
Conference decided to attack it at its source—the Bankruptcy 
Act. A remedial bill was introduced in Congress early in 1957, 
but failed of passage. A similar bill was introduced this year 
(H.R. 7242), and a hearing was held by a House Judiciary Sub- 
committee on March 5, 1959. On the invitation of the Sub- 
committee, I was privileged to appear before it and to submit 
a statement on behalf of the Conference. Other witnesses did 
likewise. Evidently we made a good impression, for the bill 
was approved by the Subcommittee and was favorably reported 
to the House by the Judiciary Committee on June 16th. Later 
in the session, the House passed the bill and sent it to the Senate, 
where it rested when Congress recessed until January. 

It is reasonably safe to predict that, sometime next year, 
the “Quaker City” problem will be disposed of once and for all. 
I, for one, will be happy to attend the funeral. It will certainly 
be a cheerful group of mourners. As I said at the start, this 
problem has been particularly exasperating—hence, your Con- 
ference will derive particular pleasure from its solution and 
particular satisfaction from having contributed to that solution. 


MISCELLANEOUS MATTERS 


To conclude on a less serious note: during the year there 
have been legal developments in various areas of interest to 
us, some of them with comic overtones. 

1. For example, in the Federal tax lien field there have been 
two cases involving conflicts between the tax men and a lawyer. 
Both cases came up in New York. In this State, the law pro- 
vides that an attorney who takes on a case for a client thereby 
acquires a lien, for his fee, against his client’s cause of action 
and the recovery thereunder. In each of these cases, the lawyer 
had done his work and was just about ready to enter judgment 
in favor of his client, collect the judgment, and pocket his well- 
earned fee. At this crucial moment, Uncle Sam filed a tax lien 
against the client. How do you think the lawyer came out? 
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Well, the first case was litigated in the New York Federal 
Courts, and the decision was that the lawyer's lien was “in- 
choate”. He got no fee (U.S. v. Pay-O-Matic Corp., 162 Fed. 
Supp. 154, 256 Fed. 2d 581, 358 U.S. 830). 


The other case was litigated in the New York State Courts. 
The result was just the opposite: the lawyer received his fee 
(U.S. v. Coblentz, 5 N.Y. 2d 300). 


Unless you happen to be a practicing lawyer, you might get 
a chuckle out of that one. 


2. Turning to conditional sale contracts: you have all heard 
about the Steen case (257 Fed. 2d 297), in which it was held 
that a conditional sale contract between a seller located in Texas 
and a buyer located in Illinois should not be filed in Illinois 
(even though that is the place where the buyer's creditors would 
naturally look at the records), but rather way down there deep 
in the heart of Texas (where nobody would ever dream of 


looking ). 


The Steen case is incomprehensible, and perhaps I should 
not have characterized it as comical—except, perhaps, in a 
special dry legal sense. To meet it, your Conference has de- 
veloped a clause which, it is hoped, will eliminate this peculiar 
conflict of laws problem with respect to interstate conditional 
sale contracts and chattel mortgages. 


3. Finally, on the subject of usury laws: you all remember 
that old riddle about what the Governor of North Carolina said 


to the Governor of South Carolina. Whatever he may have said 
on that convivial occasion, it seems clear that he and his col- 
league are not on speaking terms when it comes to the subject 
of interest and usury. As I mentioned before, South Carolina 
this year enacted a statute which eliminates usury in the case of 


most corporate borrowers. Similar legislation has been long 
overdue in North Carolina; but what did that State do about it 


this year? Far from liberalizing the law, North Carolina passed 
a statute making its usury laws even more stringent than they 
were before. As the King of Siam said, “It’s a puzzlement”. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Collecting Bank and Drawee Bank Liable to 
Depositor 


The case reported at 75 Banxinc Law Journat 1054 
(December 1958 ), decided by a federal district court in Florida, 
has been reversed by the Court of Appeals in the Third Circuit. 
The facts appear to have been undisputed. A depositor de- 
posited a check in its bank, the collecting bank, under an agree- 
ment providing that all deposits were made for collection only 
and all credits were subject to final payment in cash or solvent 
credits. The check was delivered to the drawee bank on Thurs- 
day which paid the item conditionally by entering a bank credit 
in favor of the collecting bank. On the following Monday the 
drawee bank returned the check to the collecting bank because 
the drawer’s account did not contain sufficient funds for pay- 
ment. Upon receipt of the check the collecting bank charged 
the amount of the check against the depositor’s account and 
the latter brought suit against both the collecting bank and the 
drawee. The district court ruled that no liability was incurred 
by the banks. On appeal to the Court of Appeals, however, it 
was decided that both of the banks were liable to the depositor. 

The collecting bank took the position that it was not liable 
because no final payment had been made to it and therefore it 
could reverse the credit to the depositor’s account. The drawee 
interpreted the Florida statute (Section 676.55) as a deferred 
posting staute and claimed that under it the bank could reverse 
the transaction until an actual charge to the drawer’s account 
was posted on the drawee’s books. The court was not in full 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 11. 
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agreement. It reasoned that the act which gave the drawee the 
right to deferred posting also set a limit on the time during which 
the delay in reversing the credit could take place. That limit 
was only to the end of the day following the day of receipt of 
the check. 

Since the payment became final because of the retention of 
the check by the drawee beyond the day following receipt of 
the check, the collecting bank, under the terms of the deposit 
agreement, could not reverse the credit it had given its deposi- 
tor. General Finance Corporation of Florida v. Central Bank 
and Trust Company et al., United States Court of Appeals, 
Third Circuit, 264 F.2d 869. The opinion of the court is as 
follows: 


TUTTLE, C.J.—This appeal from a judgment in favor of two defend- 
ant banks presents for construction several sections of the Florida 
Banking Laws. More precisely we are to decide whether Section 
676.55, F.S.A., which has no counterpart in the Uniform Negotiable 
Instruments Law, and Sections 676.07, 676.08 and 676.48, F.S.A.,? place 
upon a drawee or payor bank the duty to return a check drawn on it not 
later than the day following its receipt to prevent its being held to have 
accepted or finally paid the item. 

The trial court entered summary judgments for the defendants on 
the basis of an amended complaint and affidavits filed by the defendants 
in support of their motions for summary judgment. From the allega- 
tions of the complaint, either admitted or not controverted by the 
defendants, and for the purpose of reviewing the action of the trial 
court in the present state of the pleadings, the following facts may 
be taken as true: 

The appellant, on July 17, 1957 (Wednesday), deposited and 
received credit in its account in the First National Bank of Miami for a 
check of one Clausi in the amount of $28,300. The check was drawn 
on Clausi’s account in the Central Bank & Trust Company. On July 
18th (Thursday) First delivered the check to Central for collection and 
the latter paid the item conditionally by entering a bank credit in favor 
of First. On July 22nd (Monday) Central returned the items to First 
over the objection of appellant. At no time between July 18 and July 
22, 1957, “was the account at Central Bank & Trust Company of Anthony 
Clausi . . . sufficient in collected funds to cover the payment of check 
10170 drawn on that account to G.F.C. (General Finance Corporation ) 
on July 15, 1957 in the amount of $28,300.” Upon the return of this 


1 These last three sections are sections 136, 187 and 185 of the Uniform Negotiable 
Instruments law. 
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item the First National Bank charged the sum of $28,300 against the 
account of appellant. There was in force at the time of the making of 
this deposit by appellant a deposit contract between it and First pro- 
viding in essence that all deposits were made for collection only and all 
credits were subject to “final payment in cash or solvent credits.” 


Appellant objected to the charging of this item to its account, 
asserting that under the Florida statutes the holding of the check by the 
payor bank beyond the day after it was received by it, constituted final 
payment by Central Bank under the Florida statute Section 676.55 
F.S.A.2_ Appellant also contended that by virtue of the provisions of 
Section 185* of the Uniform Negotiable Instruments Law, enacted as 
Section 676.48 of the Florida Statutes, F.S.A., a check is treated for the 
purposes of the N.I.L. as a bill of exchange, and that by virtue of Sec- 
tions 1386 and 187 of the N.I.L. (676.07 and 676.08, F.S.A.)* a bill of 
exchange retained by the drawee longer than 24 hours without returning 
it to its correspondent is deemed to have been accepted by the drawee. 


At the time of the adoption of Section 676.55 by the Florida legislature 
in 1945 the Florida courts had not construed the relevant sections of 
the N.I.L. in connection with the liability of a drawee bank as to either 
checks or bills of exchange which were neither charged to the drawer’s 
account, formally accepted nor returned within 24 hours. The state 
of the law in other jurisdictions which had adopted these same sections 
of the N.I.L. was not uniform. In commenting on the appellant’s 
appraisal of the state of the law generally as favoring its contention, the 
appellee, Central, in its brief, makes this partial concession: 


“Taking uniformity first, the most that might be said is that 


2 This statute, together with its caption, is as follows: 

“An Act Relating to Checks or Drafts Received for Collection or Deposit by 
Solvent Drawee or Payor Banks, Defining the Acts or Events Constituting Payment 
or Acceptance of Such Items. Be It Enacted by the Legislature of the State of 
Florida: 

“Section 1. A check or draft received for deposit or collection by a solvent 
payor or drawee bank shall not be deemed paid or accepted until the amount is 
charged to the account of the maker or drawer unless, though not so charged, such 
item is retained by the drawee or payor bank longer than the end of the business day 
following its receipt. . .” 

3 Section 185, N.I.L., is as follows: 

“A check is a bill of exchange drawn on a bank payable on demand. Except as 
herein otherwise provided, the provisions of this law applicable to a bill of exchange 
payable on demand apply to a check.” 
4“F.S.A. 676.07 Time allowed to accept. 

“The drawee is allowed twenty-four hours after presentment in which to decide 
whether or not he will accept the bill; but the acceptance, if given, dates as of the 
day of presentation.” 

“F.S.A. 676.08 Drawee destroying bill. 

“Where a drawee to whom a bill is delivered for acceptance destroys the same, 
or refuses within twenty-four hours after such delivery, or within such other period 
as the holder may allow, to return the bill, accepted or nonaccepted, to the holder, 
he will be deemed to have accepted the same.” 
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a slight majority of jurisdictions guided only by court decision 
hold that mere retention of an instrument presented for pay- 
ment results in liability under § 137 of the N.I.L.” 


Commenting on the state of the jurisprudence generally, appellant 
quotes from Beutel’s Brannan’s Negotiable Instruments Law, 7th Edition, 
where on page 1249 it is stated: 


“These cases [holding the drawee bank liable] represent the 
overwhelming weight of authority under the Act, and in the 
interest of uniformity they should be followed.” 


We have carefully read all the cases cited by the parties in their 
briefs and some additional decisions touching on the question here 
involved. These cases present several different issues that remained 
in an uncertain state, so far as the Florida law was concerned, prior to 
the adoption of the amendment in 1945. 

In Wisner v. First National Bank of Gallitzin, 220 Pa. 21, 68 A. 955, 
957, 17 L.R.A.,N.S., 1266, the court had before it for construction 
Sections 136, 187 and 185, N.I.L., supra, footnotes 3 and 4. The court 
held against the drawee bank on two critical points: it held that a 
check was comprehended by Sections 136 and 1387, and that mere reten- 
tion of the check beyond the 24 hours limit amounted to a “refusal to 
return” the item under Section 187. The opinion has also been construed 
generally as holding that it is immaterial whether the check is pre- 
sented to the drawee bank for acceptance (the words of the statute) or 
for payment,® (the usual situation with respect to checks.) 


This case, decided in 1908 has become the leading case in the field, 
and by 1945 the majority of the courts which had the same issues 
to decide had accepted it as the proper construction to be placed on 
these sections of the Negotiable Instruments Law. It was both criticized 
and praised by the text writers. See Paton’s Digest of Legal Opinions 
12, §§7—2, 14—12, Michie, Banks and Banking, Vol. 5A, 520-521, and 
Zollman, Banks and Banking, Vol. 6, pp. 173—175, for criticisms. The 


5 The holding of the court requires the conclusion that it disregarded any distinction 
between presentment for acceptance and presentment for payment. Although the 
court concluded its discussion of the law by saying: “We are of the opinion that 
under section 137 of the negotiable instrument law of this state, the failure or neglect 
of a drawee to whom a bill is delivered for acceptance to return the bill, accepted 
or nonaccepted, to the holder within 24 hours after delivery, makes the drawee an 
acceptor of the bill.” the facts in the case are that, as stated earlier in the opinion, 
“The plaintiff sent these checks for collection to the defendant bank,” and the opinion 
finally concluded: “It therefore follows in the case in hand that, the defendant bank 
having failed to return the five checks to the collecting hank within 24 hours after 
their delivery to the drawee, the latter must be deemed to have accepted the 
checks, and is therefore liable to the plaintiff for the amount of them.” First National 
Bank of Gallitzin, 68 A. 955, 959. 980 (Emphasis-added.) Thus. although the 
opinion speaks of “a bill delivered for acceptance” its decision applied the principle 
to “checks sent for collection.” 
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Fourth Edition of Brannan’s Negotiable Instruments Law seems to have 
criticized it, but the Seventh Edition, edited by Beutel, at page 1249, 
says: 

“As pointed out in the fourth edition of this book at p. 983 ff, 
the act, in sections 186 and 187, covers only presentment for 
acceptance, and presentment for payment is not mentioned. But 
it does not necessarily follow that because the act is silent as to 
presentment for payment that [sic] the result should be different 
from the case of presentment for payment. The considerations 
involved in both cases are the same, the act in other sections 
has provided that upon presentment immediate action must be 
taken, the drawee has 24 hours in which to accept, secs. 136, 
137.... Although the act seems silent on the point of how long the 
drawee may take, the rule of the Wisner case fills this gap by 
requiring promptness on the part of the drawee, thus he must 
return the instrument or be liable for its face value as acceptor.” 


Cases cited by Beutel’s Brannan as following the principles laid down 
in the Wisner case include American Nat. Bank of Ardmore v. Na- 
tional Bank of Claremore, 119 Okl. 149, 249 P. 424; Blackwelder v. Fergus 
Motor Co., 80 Mont. 374, 260 Pa. 734, 740; Clark v. Northern Pac. R. Co., 
55 N.D. 454, 214 N.W. 33; Clarke v. National Bank of Montana, 78 Mont. 
48, 252 P. 373; First National Bank v. Citizens Bank of Campti, 163 La. 
919, 113 So. 147; First State Bank of Talihina v. Black Bros. Co., 187 Okl. 
124, 101 P.2d 802; McLaughlin’s Store v. Copeman, 50 Idaho 214, 294 
P. 523; Miller v. Farmers State Bank of Arco, 165 Minn. 359, 206 N.W. 
930; Mount Vernon Nat. Bank v. Canby State Bank, 129 Or. 36, 276 P. 
262, 63 A.L.R. 1133. 

A reading of these cases discloses that while they all express reliance 
on the Wisner decision, some deal with somewhat different facts. Al- 
though in some there was a lapse of greater time, in some the instruments 
were drafts rather than checks; and in some the presentment was for 
acceptance rather than payment, these different facts seem not to have 
been thought by the several courts to be a significant factor in arriving 
at their decisions. 

Some jurisdictions, as has been indicated, have arrived at the 
opposite conclusion; some because the check presented for payment is 
not, within the terms of the statute, a bill presented for acceptance. 
See First National Bank of Goree v. Talley, 115 Tex. 591, 285 S.W. 612,° 
and Urwiller v. Platte Valley State Bank, 164 Neb. 630, 83 N.W.2d 88, 
and some because they consider a “failure” to return is not the same 
as a “refusal,” which is the word used in Section 137. See Mitchell 


® This distinction was held, in Tyler Bank & Trust Co. v. Saunders, Tex.Civ.App., 
308 S.W.2d 90, to have been abolished by an amendment to the Texas statute 
following the Bank of Goree case. 
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Livestock Auction’Co., Inc. v. Bryant State Bank, 65 S.D. 488, 275 
N.W. 262. 

Both Central Bank and appellant say that the Florida decision most 
relevant to the issue at bar is Bank of Blountstown v. Cross, 182 Fla. 
392, 181 So. 390, 394. However, this case, as recognized by both parties, 
is significant only because of the statements of general principles 
which it contains, since the facts are not similar. Appellant relies on a 
quotation by the Florida court from a California case, Ocean Park 
Bank v. Rogers, 6 Cal.App. 678, 92 P. 879, in which this language appears: 


“If, however, at the close of the banking hours on the day 
when the check is presented the account of the drawee is 
insufficient to pay it, the bank must then elect to either pay the 
check itself, charging the amount thereof to the account of the 
drawer as an overdraft, or return the check to the party presenting 
it as unpaid for want of funds.” 


In support of its contention that the payment by crediting First National's 
account was only conditional and subject to “final payment,” Central's 
brief quotes: 


“It is not contended that plaintiff in the court below deposited 
any money in the Bank of Blountstown. The records show that 
plaintiff deposited a check drawn on the bank by one Jack Ravell 
in the sum of $1,459.85; that the deposit of the check was made 
under a contract contained in the deposit slip; that the deposit 
of the check was made with the cashier after banking hours, and, 
therefore, was not entered on the books of the bank as a credit to 
the account of the plaintiff, nor as a debit against the account 
of the drawer of the check. 

“It, therefore, must follow that the check was received by the 
cashier and delivered to him by the depositor under the terms 
and conditions named in the deposit slip. This was the contract 
between the bank and the would-be depositor. 

“It must be borne in mind, as hereinabove stated, that this 
deposit was not in money, but was only a check, and, therefore, 
was subject to countermand at any time before payment or before 
its payment had been assumed and promised by the bank as 
by certification or otherwise.*’ (Emphasis added. ) 


This then, was the state of the Florida jurisprudence at the time 
Section 676.55, supra, footnote 1, was enacted. This section is 
codified with the banking laws of Florida and immediately follows the 


7 Although not commented on by appellant, it would seem that the italicized words 
support it contention that the terms of the deposit certificate relating to final pay- 
ment may be satisfied by such conduct of the drawee as would warrant the conclu- 


sion that payment could be “assumed and promised.” 
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provisions of the statute which embody the sections of the N.LL., 
including those heretofore discussed. As is apparent from the face of 
the section, it is negative in form—“A check . . . received for deposit or 
collection by a solvent payor or drawee bank shall not be deemed paid 
or accepted® until the amount is charged to the account of the maker .. . 
unless, though not so charged, such item is retained by the drawee or 
payor bank longer than the end of the business day following its 
receipt.” (Emphasis added.) 

Being negative in form, it must be that the legislature was of the view 
that without this section the law was that a check received for deposit 
or collection would be deemed paid or accepted without being actually 
charged to the account of the drawer. We have seen that this would 
be the law under Sections 186 and 137, N.I.L., by the minority as well 
as the majority view, since destruction of the item, or a positive refusal 
within 24 hours to return the item would, under any view of the matter, 
constitute acceptance. Now, under this section there is no payment or 
acceptance without an actual charge to the account of the drawer until 
the end of the business day following receipt of the item, thus eliminating 
the 24 hour rule as to such an item, and settling by statute the dispute 
as to the proper construction of Section 187 by using the word “retain” 
instead of “refuse to return.” 

We think, in effect, the legislature, recognizing the ambiguity existing 
under Sections 136 and 137, as shown by the conflicting decisions, 
determined to set the matter at rest by saying that a check received 
by a solvent drawee bank for deposit or collection (not for acceptance ) 
has the option of charging it against the drawer’s account, paying it 
and carrying it as an overdraft or returning it by the end of the business 
day following its receipt, in default of which it will be held liable as 
having paid it. This view is at least colorably supported by the title 
of the Act: “An Act Relating to Checks and Drafts Received for 
Collection or Deposit by Solvent Drawee or Payor Banks, Defining the 
Acts or Events Constituting Payment or Acceptance of Such Items.” 
(Emphasis added. ) 

Appellees here contend that this statute is not at all what its title 
calls it, but is a deferred posting statute. We understand this argument 
to be that, without some statutory provision to the contrary, the payment 
of a check either by cash or entry of a credit to the amount of the 
depositor or collecting bank (here the credit to First entered by Central 
on Thursday) would amount to irrevocable final payment by the drawee, 
and thus it would greatly interfere with prompt banking practices in 
today’s commercial world if the state of the drawer’s account must 
be carefully checked and a simultaneous charge be posted there when 
cash or credit was given to the depositor or collecting bank; that to 


8 This, it seems, eliminates any distinction which might otherwise exist as between 
a “presentment” for “acceptance” and a “presentment” for “payment.” 
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prevent this as between a bank and its depositor the deposit contract 
was devised, thus making the deposit subject to final payment; and as 
between payor and the drawer a deferred posting statute made the 
transaction subject to reversal until an actual charge to the account of 
the drawer was “posted” on the books. 


It may well be that the legislature did intend to accomplish this 
objective in adopting Section 676.55; and undoubtedly it accomplished 
this result. Appellant concedes, and we think necessarily, that the credit 
given to First by Central on Thursday on account of this check was 
subject to timely reversal upon the ascertainment that the Clausi account 
could not respond to the amount of the check. But the difficulty of 
Central’s theory is that the act which gave the right to deferred posting 
also put a limit on the time during which the delay could be extended. 
This limit was stated in the Act in terms that may be restated as follows: 
“The immediate entry of a credit, which would be final payment but for 
this act, shall no longer be final payment if the drawee bank recalls the 
credit before the end of the day following the day of receipt of the item; 
otherwise, the passage of such time accompanied by retention of the 
item by the drawee does constitute final payment.”® 


We think the case of Wisner v. First National Bank of Gallitzin, 
supra, is well reasoned, and that the comments in Beutel’s Brannan’s 
Negotiable Instrument Act are also presuasive as is the fact that a 
clear majority of the court decisions of other jurisdictions are in accord. 
We think, however, that we need decide no more than that the law 
as it stood in Florida prior to 1945 was ambiguous. We need not 
decide whether, absent this new section, the N.I.L. would be held by 
the Florida courts to reach the result of the majority or of the minority. 
We hold that as to instruments like the one here sued on the legislature 
resolved the doubt by the enactment of Section 676.55. 


The same result follows if the legislature was concerned only with pass- 
ing a deferred posting statute. There could be no purpose in such a statute 
unless, without it, such a credit as here given would amount to payment. 
Thus in order to avoid the effect of this rule of payment Central must 
look to the deferred payment statute, as it calls Section 676.55. But on 
the facts of this record it did not come within its ameliorating terms, 


® Central, in its brief, states that “a deferred posting statute permits a bank acting 
before the end of the next business day to revoke the credit. If the bank acts too 
late, it has no defense under the deferred posting statute and the situation reverts 
to the pre-existing law of negotiable instruments and the rule of payment and 
acceptance,” and yet in explaining the purpose of such a statute the brief quotes 
2 Paton’s Digest, 1376, as saying: “The majority of courts hold that credit of an 
item on the same bank (here, credit by Central for the check drawn on it) is final 
and cannot be charged back, notwithstanding such item is found not good upon 
examination of the account.” Undoubtedly, if the Florida legislature Oondel to 
enact a deferred posting statute it did so to alleviate this strict majority rule. A failure 
to qualify for the protection of the act, as Central concedes was the case here, threw 
it back to the strict rule which it has quoted in its brief. 








1036 THE BANKING LAW JOURNAL 


because it fit rather into the exception “unless . . . such item is retained 
by the drawee or payor bank longer than the end of the business day 
following its receipt .. .” 

Since we hold that the retention of the check longer than the period 
allowed by the Florida statute constituted payment then this satisfied 
the conditions of the deposit contract between First and appellant, 
and when First, after payment, sought to charge the item to appellant's 
account, it was not legally permissible for it to do so and it also became 
liable to appellant in the action that followed. 

We conclude that the appellant's amended complaint asserted a 
good cause of action against both defendants, and nothing asserted in 
the motions for summary judgment or supporting affidavits constituted 
a legal defense to the claim as alleged. Although we have assumed the 
truth of the allegations of the complaint here, the defendants have 
not yet answered, and they should have the opportunity to do so if there 
are any allegations we have assumed to be true as to which there is 
some dispute. 

The judgment is Reversed and the case Remanded for further 
proceedings not inconsistent with this opinion. 


CAMERON, Circuit Judge, dissents. 


On Petition for Rehearing 
Rehearing denied. 
CAMERON, Circuit Judge, dissenting. 


BANKING LEGISLATION BOOKLET PUBLISHED 


The Committee on Federal Legislation of the American 
Bankers Association has published a booklet entitled “Banking 
Legislation in the First Session 86th Congress.” The 30 page 
publication summarizes bills considered and enacted by the 
86th Congress and states the position of the American Bankers 
Association in regard to each bill. 











PAYEE’S FORGED ENDORSEMENT 


Cause of Action Accrues At Time Forged 
Endorsement Is Discovered 


Plaintiffs brought suit against a drawee bank for paying a 
check containing the forged endorsement of the payees. The 
principal question dealt with by the court was when does a 
cause of action accrue to a depositor against his bank upon a 
forged endorsement. The court pointed out that although 
under both common law and present statutes a bank depositor 
is under a duty to detect forgeries of his own signatures on re- 
turned checks, the same duty is not imposed in regard to forged 
endorsements on the checks. That the primary responsibility 
of detecting a payee’s forged signature rests with the bank is 
unquestioned. 

The court considered a leading Wisconsin case which held 
that a depositor’s right of action against a bank on a payee's 
forged endorsement begins to run when the bank renders its 
statement to the depositor. Likewise, it reviewed a New York 
case holding that such a cause of action begins to run only after 
the forgery is discovered and a formal demand for repayment 
made. This view was the one selected by the Florida court 
with the exception of the requirement for demand. It held 
that the period of limitations begins to run from the discovery 
of the forgery by the depositor unless it can be demonstrated 
to the trier of fact that the depositor would have discovered 
the forgery at an earlier time if he had exercised ordinary busi- 
ness care. Edgerly v. Schuyler, Miami Beach First National 
Bank et al, District Court of Appeal of Florida, 113 So.2d 737. 
The opinion of the court is as follows: 


PEARSON, J.—The plaintiffs appeal from a summary final judgment 
for the defendant-bank. The plaintiffs first sued only the defendants, 
Samuel Schuyler and Belle Schuyler upon a promissory note for $20,000. 
The Schuylers answered and denied the execution of the note. It then 
was developed by discovery that the plaintiff had made previous loans to 
the Schuylers and that in the course of business the plaintiffs received 
in the mail a note purporting to be signed by these defendants- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 560. 
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Schuylers, and a letter requesting that a check be mailed to Sam 
Schuyler at a certain address. Thereafter, plaintiffs drew 
such a check upon the defendant-bank and delivered the same 
as requested. The check was cashed, but defendants, Schuylers, 
identified the signature on the note and the endorsement on the 
check as a forgery. The plaintiffs moved for permission to file an 
amended complaint and to bring in the bank as a party defendant. The 
Court granted the motion and the plaintiff filed an amended complaint 
in which the third count was against the bank. It was as follows: 


“The plaintiff, R. J. Edgerly, in complaining against the Miami 
Beach First National Bank, a banking corporation organized 
under the laws of the United States, says that: 

“1. The aforesaid note dated January 8, 1952, was mailed to 
the plaintiff at his residence in Albany, Georgia, and upon re- 
ceipt of said note the plaintiff, R. J. Edgerly, drew his check 
on his account at the Miami Beach First National Bank payable 
to the order of Sam Schuyler. A photostatic copy of said check is 
attached hereto as Exhibit ‘C’. 

“2. The Miami Beach First National Bank, upon an endorse- 
ment, charged the account of the plaintiff, R. J. Edgerly, with the 
sum of $20,000.00, and delivered to some person whose identity is 
unknown, a cashier’s check issued by the Miami Beach First 
National Bank, payable to Sam Schuyler. The said cashier’s check 
was thereafter presented for payment to the Mercantile National 
Bank of Miami Beach by some person unknown to the plaintiffs, 
and said cashier’s check was duly honored and paid. 

“3. When the aforementioned note dated January 8, 1952, 
was not paid, the plaintiffs instituted suit against the makers and 
the endorsers, and in said proceeding took the depositions of 
all of the individual defendants, with the exception of Ned 
Schuyler. The defendants, Samuel Schuyler and Belle Schuyler, 
denied that they had executed said note as makers, and Samuel 
Schuyler denied that he had ever received, seen or endorsed the 
check drawn by the plaintiffs upon their account at the Miami 
Beach First National Bank, payable to the order of Sam Schuyler. 

“4, The plaintiffs, upon such information and belief, allege 
that the Miami Beach First National Bank honored and paid 
said check on a forged endorsement. Plaintiffs have made demand 
that said bank credit their account with the sum of $20,000.00, 
which said bank has failed and refused to do. 

“Wherefore, plaintiffs claim judgment of the Miami Beach 
First National Bank in the sum of $20,000.00, together with interest 
and costs.” 


The bank filed its answer setting up as a defense a general denial and 
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as an affirmative defense, the failure of the appellant to give notice of a 
forged endorsement as required by statute, and also, the failure of the 
appellants to commence their suit until after the running of the applic- 
able statute of limitations. The court, upon hearing, granted the bank’s 
motion for summary judgment, and denied plaintiffs’ motion to strike 
the affirmative defenses. The summary final judgment was correct if the 
facts revealed that the cause of action alleged was barred by either 
section 659.37, supra, or section 95.11, supra. 

The appellants first advance the argument that neither of the above 
quoted sections are applicable to a forged endorsement because the 
Uniform Negotiable Instruments Act® makes its own provision for actions 
involving forged instruments, and that this special statute* in regard to 
forged instruments supersedes the general statute of limitations. A 
reading of the cited section reveals no inconsistency between this 
section and the application of a pertinent statute of limitations. The 
section cited by appellants deals with the effect of, and enforceability 
of, negotiable instruments when a signature is forged, without reference 
to any time limitation for the bringing of an action. We must therefore 


1 Section 659.37, Fla.Stat., F.S.A., provides as follows: 

“Liability of bank for amount paid on forged or raised checks. No bank or trust 
company, which has paid and charged to the account of a depositor any money 
on a forged or raised check issued in the name of said depositor, shall be liable to 
said depositor for the amount — thereon, unless said depositor shall notify the 
bank or trust company that the check so paid is yo or raised, either; 

“(1) Within one year after notice to said depositor that the vouchers repre- 
senting payments charged to his account for the period during which such payment 
was made, are ready for delivery or 

“(2) If no such notice has been given to the depositor, then within one year after 
the return to said depositor of the voucher representing such payment; or 

“(3) Within six months after the next succeeding date upon which interest 
shall have been paid by the bank on said depositor’s account, in the case of a savings 
account. 

“The notice to the depositor hereinbefore referred to, shall be given by registered 
mail with return receipt | samen a to said depositor at his last known address, with 
postage prepaid.” 

2 Section 95.11, Fla.Stat., F.S.A., provides as follows: 

“Actions other than those for the recovery of real property can only be com- 
menced as follows: .. . 

“(3) Within five years—An action upon any contract, obligation or liability 
founded upon an instrument of writing not under seal. 

“(4) Within four years.—Any action for relief not specifically provided for in 
this chapter. 

“(5) Within three years.— . . . (e) And an action upon a contract, obligation 
or liability not founded upon an instrument of writing, including an action for goods, 
wares and merchandise sold and delivered, and on store accounts.” 

3 Chapters 674—676, Fla.Stat., F.S.A. 

* Section 674.25, Fla.Stat., F.S.A. “Forged signature. Where a signature is forged 
or made without the authority of the person whose signature it purports to be, it is 
wholly inoperative, and no right to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it is sought to 
enforce such right, is precluded from setting up the forgery or want of authority.” 
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reject the reasoning of the appellants upon this point. However we 
also must reject the contention of the appellees that appellants’ failure 
to give notice of the forged endorsement within one year as required 
by statute’ bars them from bringing this cause of action. This is not 
the case, for the statute in question, which relieves a bank from liability 
to a depositor for payment of a forged or raised check unless the 
depositor notifies the bank of the forgery or raising within one year 
after return of the voucher representing payment, is not applicable to 
forged endorsements.® It is also apparent that this statute promulgates 
a rule of substantive law and not of limitation within which an action 
must be brought. Thus a depositor under this statute must notify his 
bank within a year that his signature has been forged in order to hold the 
bank liable, but the depositor still has the right to bring suit at any 
time within the period fixed by the applicable statute of limitations.” 

The appellants next contend that notwithstanding which statute of 
limitation is applicable, if any are, then the period specified could not 
begin to run until the forgery was discovered. This presents the 
question: When does a cause of action accrue to a depositor against 
his bank for the wrongful payment of a check upon a forged endorse- 
ment? Although by the common law and now by statute a bank 
depositor is under the duty of detecting forgeries of his own signatures 
from the returned vouchers, the same duty is not imposed upon a de- 
positor to discover forged endorsements on his checks, since a drawer 
is not expected to know the signatures of the endorsers. There can be 
no doubt but that the primary responsibility is upon the bank to detect 
a forgery of a payee’s signature and that a bank paying a check upon 
the unauthorized endorsement of the payee becomes liable to the payee.® 
The same responsibility rests upon the bank in its relationship with its 
depositor.° 

The case of Peppas v. Marshall & Ilsley Bank, 2 Wis.2d 144, 86 N.W.2d 
27, follows a line of cases which hold that a statute of limitations starts 
to run against the depositor’s cause of action, to recover the amount 
of the check bearing the forged endorsement, as of the date the bank 
renders its statement of the depositor showing the charging of the 
check to depositor’s account. The reasoning for this view is that the 


5 See note [1], supra. 

® For a number of cases which recognize that the use of the term “forged” check 
in this statute is limited to forgery of maker’s signature, see the cases cited in 50 
A.L.R.2d 1126-1130; Beutel’s Brannan, Negotiable Instruments, 458,-1351 (7th 
ed. 1948); 5B Michie, Banks and Banking, § 283. 

7 Housing Authority of Union City, Etc. v. Commonwealth Trust Co., 25 N.J. 330, 
136 A.2d 401; Shattuck v. Guardian Trust Co., 204 N.Y. 200, 97 N.E. 517. 

8 See cases cited in annotation beginning at 50 A.L.R.2d 1115 and 5B Michie, Banks 
and Banking § 283. 

® Lewis State Bank v. Raker, 188 Fla. 227, 189 So. 227. 

10 5B Michie, Banks and Banking, §284. See cases cited at 7 Am.Jur., Banks §§ 589, 
590. 
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act of a bank in returning to the depositor, as a cancelled voucher, a 
check bearing a forged endorsement, together with a statement showing 
the charging of the amount of such check to the depositor’s account, is 
a denial of liability which dispenses with the necessity of a demand as 
a condition precedent for the depositor suing the bank to recover the 
amount of such check."! To the contrary is City of New York v. Fidelity 
Trust Co., 243 App.Div. 46, 276 N.Y.S. 341, 345. This latter court gives 
as the basis for its decision the following: 


“We are of opinion that the plaintiff's cause of action was not 
barred by the statute of limitations. The defendant had no specific 
moneys of the plaintiff in its possession, but became a debtor to 
the plaintiff for all moneys deposited with it by the plaintiff. The 
law is settled beyond dispute that the debt on account of the 
moneys so deposited does not become due until demand actually 
made, and that a depositor has no cause of action for such debt 
until after actual demand... . 

“When the defendant paid the check upon the forged indorse- 
ment, it paid its own money, and discharged no part of its in- 
debtedness to the plaintiff. It still remained indebted to the 
plaintiff for the sum of $17,500; and the plaintiff lost none of its 
rights by receiving, under a mistake as to the facts, the check 
as one properly paid and charged to its account by the defend- 
ant. When it discovered the mistake it had the right to repudiate 
the charge, return the check and claim payment of the sum really 
unpaid to it or upon its order.” 


It further reasoned as follows: 


“If the statute were to run as applied by the Trial Term, it 
might be that before the party owning the deposit knew anything 
about the forgeries, the claim would be barred... . 

“The wisdom of the rule of law that requires a demand before 
the statute of limitations begins to run is well illustrated by this 
litigation, otherwise a party whose money is paid out from time 
to time without his knowledge would be without a remedy. 
Payments by the bank upon forged indorsements afford no pro- 
tection to the bank unless it can show negligence or plead and 
prove facts warranting the application of the principle of estoppel.” 


The reasoning of the New York court is that the period of the statute 


11 Union Tool Co. v. Farmers’ & Merchants’ Nat. Bank, 192 Cal. 40, 218 p. 424, 28 
AL.R. 1417; Kansas City Title & Trust Co. v. Fourth Nat. Bank, 185 Kan. 414, 10 
P.2d 896, 87 A.L.R. 334; Masonic Benefit Ass’n of Stringer Grand Lodge v. First 
State Bank, 99 Miss. 610, 55 So. 408; Bruce v. First Nat. Bank of Seattle, 180 Wash. 
614, 41 P.2d 779. 
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of limitations should run from the time the forgery is discovered or 
would have been discovered in the exercise of ordinary business care 
by the depositor, because only then does the depositor have notice of an 
invasion of his legal right.1* We are in accord with the reason given 
but not with the conclusion that a formal demand by the depositor 
is necessary for the cause of action to accrue. Under such a holding 
the depositor might withhold demand after discovery and perpetuate 
his cause of action indefinitely. We hold that the period of the statute 
of limitations begins to run from the discovery of the forgery by the 
depositor unless it can be demonstrated to the satisfaction of the trier 
of fact that at an earlier time the depositor would have discovered the 
forgery if he had exercised ordinary business care. The determination 
of the time for the beginning of the period of the statute of limitations 
becomes a question of fact. This rule has the disadvantage that it may 
produce a different time in each case and thus add to the difficulty of 
its use. Yet it is the only rule ascertainable which can operate fairly 
in every case. Difficulty in determining a just application of law ought 
not be an argument against the just application, unless the result is so 
cumbersome as to actually impede the administration of justice. 


Although appellee contends that either §95.11(3) or (4) is the 
pertinent general statute of limitations governing this action,1* we 
conclude that the proper provision of the statute of limitations to be 
applied is § 95.11(5) (e), Fla.Stat., F.S.A. The complaint does not set 
forth an instrument in writing governing the deposit. The check is such 
an instrument. However, the action is not upon the check but arises 
because it is alleged that the bank acted improperly and used the check 
as a means of its improper action. Therefore, this action is based upon 
an implied contract to return the amount of money deposited in the 
bank by the depositor. Since the contract is not in writing the action 
is governed by the three year statute of limitations..* Under a certain 
factual situation a depositor may allege an express oral contract 
between himself and the bank, or under another, a written instrument 
setting forth the promise of the bank. In this last mentioned case 
section 95.11(3) would apply. A “deposit” as a banking transaction, 
denotes a contractual relation between the depositor and bank with the 
implied or express agreement on the part of the bank that the 
deposit will be paid out on the order of the depositor or returned to him 


upon demand."5 


12 Compare City of Miami v. Brooks, Fla., 1954, 70 So.2d 306; Franklin Life Ins. 
Co. v. Tharpe, 131 Fla. 218, 179 So. 406. 

13 See note [2], supra. 

14 See Ball v. Roney, 112 Fla. 186, 150 So. 240; Gulf Life Ins. Co. v. Hillsborough 
County, 129 Fla. 98, 176 So. 72. 

15 MoCrory Stores Corporation v. Tunnicliffe, 104 Fla. 683, 140 So. 806. 
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We therefore conclude that the trial judge erred in making his 
determination that the statute of limitations barred the action, because 
there was no evidence that the forgery was discovered or should have 
been discovered by the plaintiff before the period limited. The summary 
final judgment is therefore reversed and the cause remanded for further 
proceedings in accord with the views herein expressed. 


Reversed and remanded. 
CARROLL, CHAS., C.J., and HORTON, J., concur. 


Proposed State Legislation Would Have Violated 
Federal Law 


The House of Representatives in New Hampshire proposed 
special emergency legislation designed to permit the establish- 
ment of a national bank branch in a town where a bank had 
failed and had not been reorganized. The House propounded 
questions to the Justices of the New Hampshire Supreme Court 
to test the validity of the proposed statute which would have 
provided that either of two national banks in Concord could 
apply to the Controller of the Currency for a certificate to oper- 
ate a single branch in Penacook. 

The Justices ruled that the legislation would certainly 
violate the federal law. Congress intended that national banks 
should have no greater rights than state banks and under New 
Hampshire law, state banks could not operate branches. 

It has been reported since this decision that the Supreme 
Court of New Hampshire has approved of a subsequent bill 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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pertaining to this emergency situation. This later bill enables 
a Concord bank to establish “a single branch” in Penacook and 
reportedly was approved by the court on the basis that a state 
has the power to pass special local legislation to fulfill a particu- 
lar local need. 

Opinion of the Justices, Supreme Court of New Hampshire, 
152 A.2d 876. The opinion of the court is as follows: 


The following resolution adopted by the House of Representatives 
on June 23, 1959, was filed in this court on June 24, 1959: 

“Whereas, the House of Representatives has pending before it House 
Bill No. 489, An act authorizing the establishment of a branch bank in 
Penacook, and 

Whereas, questions have arisen concerning the constitutionality of this 
legislation, now therefore be it 

“Resolved, that the Justices of the Supreme Court be respectfully 
requested to give their opinion upon the following questions of law: 

“1. Does any provision of said bill violate any provisions of the 
constitution of the state of New Hampshire or of the constitution of the 
United States? 

“2. If the legislature enacts the above mentioned bill in the emer- 
gency described and a branch bank is operated in Penacook, would it 
be a violation of the constitution of the state for the state government to 
deny or prohibit the opening of other branch banks in Penacook or in any 
other town in the state by other banking institutions?” 

The following answer was returned: 

To the House of Representatives. 

The undersigned Justices of the Supreme Court submit the following 
answer to the inquiries contained in your resolution with reference to 
House Bill No. 489, entitled “An act authorizing the establishment of a 
branch bank in Penacook.” 

Section 1 thereof provides that “It is the limited purpose of this act 
to meet the emergency occasioned by the failure . . . to reorganize the 
Valley Trust Company of Penacook . . . the public convenience and 
necessity require the existence of banking facilities in Penacook . . . the 
general court views the loss of banking facilities . . . and the consequent 
hardship . . : as a special emergency.” Section 2 provides that either 
of the two national banks doing business in Concord may apply to the 
Comptroller of the currency of The United States for a certificate of 
approval to operate a single branch in Penacook and that only one such 
certificate is to be issued. 

Section 3 states that “Nothing in this act shall be construed as con- 
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ferring upon any other national bank authority to apply for a certificate 
of approval to operate a branch. Nothing herein shall be construed as 
conferring upon any savings bank, trust company or building and loan 
association, organized under the laws of this state, power to establish and 
operate any branch.” 

National banks doing business in this state are instrumentalities of 
the Federal Government and are subject to the paramount authority of 
the United States. McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; 
Henrys v. Raboin, 395 Ill. 118, 69 N.E.2d 491, 169 A.L.R. 927; Opinion 
of the Justices, 102 N.H. —, 151 A.2d 236. 

12 U.S.C.A. § 36 (66 Stat. 633) provides that “c” A national banking 
association may, with the approval of the Comptroller of the Currency, 
establish and operate new branches; (1) Within the limits of the city, 
town or village in which said association is situated, if such establishment 
and operation are at the time expressly authorized to State banks by the 
law of the State in question; and (2) at any point within the State in 
which said association is situated, if such establishment and operation are 
at the time authorized to State banks by the statute law of the State in 
question by language specifically granting such authority affirmatively 
and not merely by implication or recognition, and subject to the restric- 
tions as to location imposed by the law of the State on State banks.” 


Congress by the above provision has pre-empted the field of 
regulating the operation of branches by national banks. Méillard v. 
National Bank of Detroit, 338 Mich. 610, 61 N.W.2d 804. “The history 
of federal legislation regarding branch banking and the statutes applying 
thereto leave a clear and definite impression that Congress intended, with 
respect to the location of branches, that a national bank should have no 
greater rights than it would if it were a state bank, and that a national 
bank was to be permitted to establish and operate a branch in a state 
only at such a point as it could, by express provisions of a state statute, 
establish and operate a branch if it were then a state bank.” National 
Bank of Detroit v. Wayne Oakland Bank, 6 Cir., 252 F.2d 587, 540. 

New Hampshire has never enacted a law specifically authorizing the 
operation of a branch by a state bank. Opinion of the Justices, 102 N.H. 
—, 151 A.2d 236. In the absence of such legislation there are no branch 
banks operating in this state. See 7 Am.Jur., Banks, s. 23, pp. 39, 40; 
New England Business Review Federal Reserve Bank of Boston, April 
1959; 74 Banking L.J. 942. House Bill No. 489 provides in section 3 
that “Nothing herein shall be construed as conferring upon any savings 
bank, trust company or building and loan association, organized under 
the laws of this state, power to establish and operate any branch.” This 
provision is the direct opposite of the express authorization to state banks 
to operate branches required by 12 U.S.C.A. § 36 to enable the Comptrol- 
ler of the currency of the United States to issue a certificate of approval to 
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a national bank to operate a branch in New Hampshire. National Bank 
of Detroit v. Wayne Oakland Bank, supra. 

The answer to your inquiries is that House Bill No. 489 is contrary 
to the federal law which governs the matter. 


FRANK R. KENISON 

Chief Justice 
LAURENCE I. DUNCAN 
AMOS N. BLANDIN, Jr. 
EDWARD J. LAMPRON 
STEPHEN M. WHEELER 

Justices 
John W. King in favor of affirmative answers. 


Attorneys’ Fees Denied to Bank Acting as 


Escrow Agent 


The purchasers of real property brought suit against the 
seller and the bank which acted as escrow agent in the sale 
transaction. The gist of the action was that the seller had been 
fraudulent in concealing that the property had been severed 
from a larger parcel of land in violation of a city ordinance and 
was below the minimum size required. In regard to the bank 
the plaintiffs alleged that it had fraudulently represented that 
if the purchase were made by means of an escrow agreement, 
the plaintiffs would get a good and marketable title and that 
the purchase of the property would be valid and lawful in all 
respects. The trial court ruled in favor of the bank but refused 
to allow it attorneys’ fees which the bank claimed was owing it 
under the escrow agreement for defending an action arising out 
of or connected with the escrow. 

The appellate court agreed with the trial court in this regard 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 361. 
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and ruled that the bank was not entitled to such attorneys’ fees 
on two grounds. First, the plaintiffs’ cause of action against the 
bank was one based on the bank’s alleged misrepresentation 
before the escrow agreement took effect. It could not therefore 
have arisen out of the agreement itself; and second, a proper 
interpretation of the escrow agreement “rejects as not reason- 
able any contention that the litigation naming the bank was 
brought against it in its capacity as escrow holder.” The action 
was brought against it as a bank for a breach of duty indepen- 
dent of and not arising out of the contract. Francis v. Eisen- 
mayer, Security-First National Bank of Los Angeles, et al., Dis- 
trict Court of Appeal of California, 340 P. 2d 54. The opinion 
of the court is as follows: 


LILLIE, J.—Plaintiffs, respondents herein, brought an action for 
damages for fraud and misrepresentation against defendants Williams 
who sold them a parcel of real property, and defendant Security-First 
National Bank of Los Angeles, appellant herein, who handled the 
escrow between them. As to the bank, plaintiffs alleged that an agent 
thereof falsely represented to them that if they would make their pur- 
chase through escrow nothing could be “wrong” with the property and 
they would be fully protected. Defendant bank cross-complained against 
both plaintiffs (purchasers) and defendants Williams (sellers) for its 
costs and attorneys’ fees expended in the defense of the main action. 
The trial court, hearing the matter without a jury, rendered judgment in 
favor of the plaintiffs and against defendants Williams holding that they 
fraudulently concealed from plaintiffs that the property had been 
severed from a larger lot in violation of a city ordinance and was below 
the minimum size required by it, but denied recovery against the bank; 
and further held that the bank was not entitled to recover attorneys’ 
fees on its cross-complaint. Neither plaintiffs nor defendants Williams 
have appealed from the judgment. The bank appeals from that portion 
denying recovery of its attorneys’ fees. 

The record before us discloses the following evidence relating to the 
participation of appellant bank in the transaction between plaintiffs and 
defendants. Plaintiffs contracted to buy from defendants Williams a 
parcel of real property. Both plaintiffs testified that before retaining the 
bank, entering into any escrow, or executing escrow instructions they 
asked the escrow officer of appellant bank if they would be protected in 
all respects if they purchased through escrow, to which she replied: 
“That is what escrow is for. If there is anything wrong or anything 
hidden in the property, escrow will find it,” and that if the property 
were purchased through escrow “everything would be all right.” The 
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escrow officer, although not directly denying she made the statement, 
said that she did not recall the conversation but that ordinarly she would 
not make such a statement. 

After the purported conversation the plaintiffs entered into escrow 
with appellant bank, the parties executed escrow instructions, the escrow 
was completed and a policy of title insurance was delivered by appellant 
to plaintiffs, which policy excepted the effect of ordinances from its 
coverage. This exception afforded no protection to plaintiffs relative 
to the legality of the property’s size or use under the city ordinance. 

Approximately two years later, plaintiffs discovered that maintenance 
of the property was a violation of a municipal ordinance. They were 
ordered by the Department of Building and Safety to demolish a portion 
of the improvements and then found for the first time that the property 
had been previously severed from a larger lot in violation of an ordinance 
of the city of Los Angeles and was below the minimum size required by 
it. The trial court found that these facts had been fraudulently concealed 
from plaintiffs by defendants Williams and ordered judgment against 
them in the sum of $4,500. On the issue of the fraudulent concealment, 
it found in favor of appellant bank but denied recovery on its cross- 
complaint. Therein, it claimed against plaintiffs and defendants Williams 
payment of its expenses and attorneys’ fees according to the escrow in- 
structions. In support of its claim, appellant submitted evidence to the 
trial court that $1,100 was reasonable for services rendered in connection 
with the trial of the action. 

The sole issue on this appeal is whether appellant bank is entitled 
to recover reasonable attorneys’ fees. Its claim is predicated upon the 
escrow instructions which, among other things, provided: 


“Should you before or after close of escrow receive or become 
aware of any conflicting demands or claims with respect to this 
escrow or the rights of any of the parties hereto or any money or 
property deposited herein or affected hereby, you shall have the 
right to discontinue any or all further acts on your part until 
such conflict is resolved to your satisfaction and you shall have 
the further right to commence or defend any action or proceedings 
for the determination of such conflict. The parties hereto jointly and 
severally agree to pay all costs, damages, judgments and expenses 
including reasonable attorneys’ fees suffered or incurred by you in 
connection with or arising out of this escrow, including, but with- 
out limiting the generality of the foregoing, a suit in interpleader 
brought by you. 





The trial court in denying appellant affirmative relief found that the 
provision in the escrow instructions for attorneys’ fees “was not intended 
to be, and is not, applicable to this action against said bank for oral 
misrepresentations allegedly made by said bank’s employees in breach 
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of a duty owing to plaintiffs independently of the escrow provisions or 
instructions and not relating to the terms or provisions of said escrow 
or the performance thereof”; and further “(1)t is not true that cross- 
defendants or any of them agreed to pay the fees of such counsel in 
this action, or that this action is an action arising out of said escrow 
within the meaning of said escrow instructions. The allegations con- 
tained in Paragraphs II, III, and IV of the First Affirmative Defense 
contained in the Answer of said Security-First National Bank of Los 
Angeles are true, but the escrow provisions alleged therein are applic- 
able to said bank in its status as escrow holder only and not otherwise.” 
Finding XVIII. 

Appellant argues that since it “became involved in this litigation 
solely because of its position as the escrow holder in the transaction of 
purchase and sale between the plaintiffs and certain other defendants,” 
under the accepted definitions of the term “arise” in Webster’s dictionary 
and in Schmidt v. Utilities Insurance Co., 353 Mo. 213, 182 S.W.2d 181, 
154 A.L.R. 1088, and Johnston v. Rothwell, 54 Wyo. 99, 87 P.2d 13, the 
provision for attorneys’ fees in the escrow instructions applies to the 
action at bar, the attorneys’ fees having been incurred “in connection 
with or arising out of” the escrow. In support of its contention appellant 
relies upon Terry v. Terry, 70 Idaho 161, 213 P.2d 906, in which a bank 
was named as a defendant in an action to quiet title to certain funds 


deposited in escrow, clearly one brought to determine conflicting claims 
to the property and funds held by the bank and obviously a proceeding 
relating to the provisions of the escrow, in which the court awarded to it, 
and properly so, attorneys’ fees and costs. 


The fallacy of appellant’s argument lies in the presumption that the 
bank became involved in the litigation at bar only because it was the 
escrow holder in the transaction out of which the dispute between re- 
spondents and defendants Williams arose. Neither the law, the record, 
nor a reasonable interpretation of the escrow instructions bears this out. 
The record before us discloses that the action against appellant bank was 
one for fraud, primarily charging that prior to the opening of the escrow 
the escrow officer of the bank fraudulently represented to plaintiffs that 
if they purchased through escrow they would acquire a good and market- 
able title to the property, free from any defects, and that the purchase of 
the property would be valid and lawful in all respects (Third Cause of 
Action). In support of this allegation, both plaintiffs testified that before 
entering into the escrow or executing escrow instructions they inquired 
of the bank’s escrow officer if they would be protected in all respects if 
they purchased through escrow, to which she replied that they would be, 
and if they bought the property through escrow “everything would be 
all right.” Although the trial court found no misrepresentation on the 
part of appellant, it is nevertheless clear that the cause of action sued 
upon by plaintiffs, as charged in the complaint against appellant, arose 
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out of the alleged oral misrepresentation made by the bank’s agent prior 
to the time the escrow ever came into existence, not out of or “created 
by” or “brought into being by” the escrow in which the bank was the 
escrow holder. 

A proper construction of the contract likewise rejects as not reason- 
able any contention that the litigation naming the bank was brought 
against it in its capacity as escrow holder. The action was brought 
against the appellant as a bank for a breach of duty independent of 
and not arising out of contract. The attorneys’ fees provision of the 
escrow instruction under which recovery is claimed contains two sen- 
tences, the first providing that the bank shall have the right to commence 
or defend actions to determine conflicting demands or claims to money 
or property deposited in escrow; the second that the parties to the 
escrow shall pay reasonable attorneys’ fees incurred by the bank in 
connection with “or arising out of” the escrow. These two sentences, 
as part of the same paragraph and without further reference else- 
where in the document, construed together would seem to provide 
for attorneys’ fees only in the event of the litigation contemplated 
therein—arising out of conflicting demands made on the bank relative 
to the terms of the escrow, funds, property, or documents deposited 
therein, an action by the bank for breach of the terms of the escrow, or 
the bank’s suit in interpleader. The gravamen of the instant action 
against appellant is fraud, the oral misrepresentation allegedly made 
by its agent in breach of a duty owing to plaintiffs independent of the 
escrow instructions, and does not relate in any way to the terms, pro- 
visions, property deposited, or the provisions of the escrow. The suit is 
one sounding in tort, brought against appellant not as an escrow holder, 
but as a bank; and since it alleges a cause of action for fraud it need 
not be based upon, or arise out of contract, nor does it. Liability is 
predicated on the alleged fact that the plaintiffs have been misled by the 
bank’s agent to their prejudice. A cause of action in tort may arise 
against a bank for misrepresentation of its duties and functions indepen- 
dent of any contractual relationship. Swasey v. L’Etanche, 17 Cal.App. 
2d 718, 62 P.2d 753. 

The trial court construed the attorneys’ fees provision in the escrow 
instructions as not including in its contemplation actions such as the one 
at bar; and held it applicable to the bank only in its status as an escrow 
holder, and not otherwise. The trial court’s interpretation of this docu- 
ment appears to us to be entirely consistent with the intent of the 
parties; and it is clear that where “the construction given the agreement 
by the trial court ‘appears to be consistent with the true intent of the 
parties, and where that is so, the appellate court will not substitute 
another interpretation, though it seems equally tenable.’ Universal 
Sales Corp. v. California Press Mfg. Co., 20 Cal.2d 751, 772, 128 P.2d 
665, 677.” Brogdex Co. v. Walcott, 123 Cal.App. 2d 575, at page 581, 
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267 P.2d 28, at page 32 (Rost v. Bryson, 118 Cal.App.2d 489, 258 P.2d 
72; Wilson v. Brown, 5 Cal.2d 425, 55 P.2d 485). 

It could hardly be said that a buyer and seller executing escrow 
instructions would actually intend to bind themselves to pay attorneys’ 
fees to an escrow holder in an action for misrepresentations made by 
it before it was ever retained in that capacity and the escrow entered 
into. What the parties no doubt had in mind and which appears to 
be reasonable, was that although the fee the escrow holder exacts for 
the ordinary service of transferring the documents and money between 
the parties to an escrow is adequate for that purpose, it is certainly not 
sufficient to cover any extraordinary services arising out of the situa- 
tions it may face in its status as escrow holder, such as those mentioned 
in the instructions at bar, including conflicting demands concerning 
ownership of funds or documents in escrow or the relations and dealings 
between the parties therein, or a suit in interpleader, and that under 
such circumstances they should provide the escrow holder with re- 
imbursement over and above the usual escrow fee. Without question, 
the intent of the parties to the escrow instructions is controlling (Sec- 
tions 1639, 1648, Civil Code; H. S. Crocker Co. v. McFaddin, 148 Cal. 
App.2d 639, 307 P.2d 429). In determining the propriety of the trial 
court’s construction of the document, we also bear in mind that appel- 
lant presented to the parties for their signature the printed form of 
escrow instructions it had heretofore prepared. Therefore, any un- 
certainty therein must be construed against the party preparing the 
same (Section 1654, Civil Code; Steeve v. Yaeger, 145 Cal.App.2d 455, 
302 P.2d 704). 

The construction placed by the trial court on the attorneys’ fees pro- 
vision of the escrow instructions appears to be entirely consistent with 
the intent of the parties, is a reasonable one and is hereby sustained. 

The judgment is affirmed. 


WHITE, P. J., and FOURT, J., concur. 


BANK HOLDING COMPANY WILL NOT OPPOSE 
FRB ORDER 


It has been reported recently that the Northwest Bancorp, 
a bank holding company, will not take court action to have the 
order of the Board of Governors of the Federal Reserve System 
reviewed. That order compelled the holding company to dispose 
of its ownership of Northwestern Mortgage Co., one of the 
largest real estate and mortgage firms in Minneapolis. 
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Drawer’s Act of Suing Payee Does Not Constitute 
atification of Wrongful Payment by Bank 







Plaintiff bought a quantity of cabbage and gave the seller 
a check in payment. As the goods were being picked up by the 
plaintiff it was discovered they were frozen. It refused to accept 
the order and stopped payment on the check which later was 
inadvertently paid by the defendant bank. After the wrongful 
payment an officer of the bank indicated that the bank was not 
responsible and that if the plaintiff wanted to recoup its loss 
it should bring suit against the seller who had cashed the check. 
This was done but was unsuccessful; subsequently, the plaintiff 
brought suit against the bank which took the position that the 
plaintiff's suit for breach of warranty against the seller consti- 
tuted a ratification of the bank’s payment and consequently 


relieved it of liability. 


The court ruled against the bank. It reasoned that to con- 
stitute ratification there must have been “some word or act of 
acquiescence in the payment which may be spelled out within 
the confines of the plaintiff's dealings with the bank.” There 
was nothing in the plaintiff's act of bringing suit that indicated 
it ever recognized that the payment was valid. Clarence D. 
Davis, Inc. v. Chemung Canal Trust Company, Supreme Court 
of New York, Appellate Division, 189 N.Y.S. 2d 320. The 
opinion of the court is as follows: 
























MEMORANDUM DECISION.—Defendant appeals from a judgment 
of the Supreme Court, and from an order denying a motion for a new 
trial. 

The appeal relates to a cause of action against the bank for the 
wrongful payment of a check drawn by plaintiff upon its account in the 
defendant bank, payable to one Lawrence Doody in the sum of $800 
after the plaintiff had notified the bank to stop payment thereon. 

Implicit in the jury’s verdict is a finding that timely and adequate 
notice to stop payment of the check was given to the bank, and that 
thereafter the bank honored the check and paid the money to the payee 
named, Doody. 












NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1474. 
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Defendant’s principal contention is that plaintiff ratified the payment 
of the check by bringing an action against Doody for breach of warranty, 
used the check in evidence at the trial, and was unsuccessful in the 
action. 

On February 8, 1951, plaintiff gave Doody its check for $800 in pay- 
ment for a bulk quantity of cabbage which was stored out of doors and 
covered with straw. On February 5th plaintiff sent a truck to pick up 
the cabbage, and after a relatively small portion of the cabbage had been 
loaded on the truck plaintiff claimed that the cabbages were frozen and 
refused to accept any more. Plaintiff promptly notified the bank to stop 
payment on the check. There is evidence that after the plaintiff dis- 
covered that the check had been paid a protest was made to the bank 
charging wrongful payment, and that an officer of the bank indicated 
that the bank would not be responsible and that plaintiff should sue 
Doody. Thereafter both oral and written demands were made on the 
bank for repayment, which was declined. 

There is no evidence in the record other than the suit against Doody 
above mentioned which even suggests ratification. Plaintiff consistently 
maintained to the bank that the payment from its account was wrongful 
and that the bank should repay plaintiff. When an officer of the bank 
indicated that the bank would not be responsible the cause of action arose 
and liability was fixed. The fact that plaintiff subsequently unsuccess- 
fully attempted to collect from Doody, especially when the bank had 
suggested such a course and had refused to recognize its own liability, 
may not be considered a voluntary ratification of the bank’s wrongful 
payment. There is no evidence that plaintiff ever gave Doody any 
credit on its books for the payment or that it ever recognized the 
validity of the payment. To constitute ratification there must be some 
word or act of acquiescence in the payment which may be spelled out 
within the confines of the plaintiff's dealings with the bank. The bank 
may not take advantage of something the plaintiff did in an effort to 
recoup his loss after the bank had repudiated its liability. 

Counsel for appellants in his brief recognizes that there can be no 
irrevocable election of remedies as a defense because of section 112-a 
of the Civil Practice Act. The brief also recognizes that proof of the 
fact that plaintiff owed Doody would not be a defense. American De- 
fense Society v. Sherman Nat. Bank of New York, 225 N.Y. 506, 122 N.E. 
695. It insists, however, that the action brought by plaintiff against 
Doody, a matter which was entirely foreign to any transaction between 
plaintiff and the bank and of no concern to the bank, constituted a 
ratification. We do not see the distinction. Calling a transaction 
“ratification” instead of calling it “election of remedies” or calling it 
“proof of actual indebtedness” by plaintiff to Doody, does not change 
the actualities. The court properly omitted the question of ratification 
in the charge to the jury. 





1054 THE BANKING LAW JOURNAL 


Appellant also asserts error in the refusal of the trial court to receive 
in evidence a portion of the deposition of the witness Doody which 
was taken outside of court by stipulation. Plaintiff's counsel examined 
Doody as to the precise time and circumstances when he presented the 
check to the bank and received payment. This was, of course, designed 
to establish that the check was presented subsequent to the stop pay- 
ment order. Defendant’s counsel then examined Doody as to whether 
or not the cabbages involved in the original transaction were frozen and 
concerning the value of the cabbage. This was, of course, not cross- 
examination pertaining to anything brought out by the plaintiff and was 
irrelevant as to any issue between plaintiff and defendant unless it could 
possibly be relevant on the question of damages. Plaintiff never accepted 
any cabbage after the check was paid. Whether they were frozen or not 
is wholly irrelevant in this action. The value of the cabbage not ac- 
cepted was irrelevant. No proof was offered specifically limited to the 
small quantity of cabbage actually received by plaintiff before the stop 
payment order. We see no error in the refusal of the trial court to 
receive that portion of Doody’s deposition which dealt with irrelevant 
matters. 

Judgment and order affirmed, with costs. 


SUIT WHICH WOULD HAVE TESTED COMPTROLLER 
OF CURRENCY’S POWER CANCELLED 


A suit which would have tested certain powers of the 
Comptroller of the Currency was cancelled recently. A state 
bank had protested the proposed issuance of a permit for a 
national bank to open a branch in an area served by the state 
bank. A U.S. District Court had already indicated it had no 
jurisdiction in the matter and on appeal to the Circuit Court of 
Appeals, the state bank had won a delay of the issuance of the 
permit although a letter of intention to approve the branch 
had already been issued by the Comptroller who had made a 
motion in court to have the action dismissed. No reason was 
given for the state bank’s decision not to pursue the action. 
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Connecticut “Practice of Law’ Case Clarified by 
High Court 


Although it appeared from the April 15, 1958 opinion of the 
Supreme Court of Errors of Connecticut, reported at 75 Banx- 
inc Law Journat 1035 (December 1958) that the court had 
set forth in detail what the injunctive relief should be in regard 
to which activities of a bank constituted the practice of law, 
apparently the opinion was not clear either to the Connecticut 
Bar Association or to the lower court. When the case was re- 
manded to the lower court for a judgment in accordance with 
the opinion of the Supreme Court of Errors, the judgment of 
that court was to include an injunction against certain practices 
by banks which would be “commonly understood to be the 
practice of law.” The injunction prepared in the lower court 
did not suit one of the banks however, and it again appealed. 

In an opinion indicating at least slight irritation on the part 
of the Supreme Court of Errors, the court composed its own 
injunction in order “To minimize misunderstanding of the mean- 
ing of our previous mandate.” This injunction was written on 
the principal that appearances at probate court necessarily 
constituted the practice of law. However, giving general in- 
formation to customers regarding taxes, trusts and wills does not 
constitute the practice of law; nor does the preparing and filing 
in the probate courts of various applications, petitions, accounts, 
inventories and distributions pertaining to trusts and estates. 

In regard to preparing and filing tax returns for the bank as 
fiduciary and appearing before tax authorities, the court indi- 
cated that this may be done by regular employees of the bank, 
either lawyers or laymen, “to the extent that tax law problems 
of a type such that their solution would be commonly under- 
stood to be the practice of law are not involved.” State Bar 
Association of Connecticut et al. v. Connecticut Bank & Trust 
Company, Supreme Court of Errors of Connecticut, 153 A.2d 
453. The opinion of the court is as follows: 


DALY, C.J.—The plaintiffs alleged in their complaint that the 
NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 127. 
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defendant corporation was, and for a long time had been, unlawfully 
practicing law in this state in violation of the common law and §§ 7638 
and 7641 of the 1949 Revision of the General Statutes ( Rev.1958, §§51-80, 
51-88)! and in contempt of court. They sought an injunction restrain- 
ing the defendant from engaging in any and all of the acts and practices 
alleged and a judgment declaring whether those acts and practices, 
singly or in combination, constituted the unlawful practice of law and 
violations of the statutes. In another action brought by the plaintiffs 
against the Hartford National Bank and Trust Company, the complaint 
contained the same allegations and prayers for relief. The court 
found all the issues except one for the defendant in each case. The 
plaintiffs appealed from the judgments, which were rendered on April 
15, 1957. The two appeals were combined by the order of the trial 
court pursuant to § 382 of the Practice Book. The cases were decided 
by this court on April 15, 1958. State Bar Ass'n v. Connecticut Bank 
& Trust Co., 145 Conn. 222, 140 A.2d 863. 


In our opinion we stated (145 Conn. at page 234, 140 A.2d at page 
870): “[T]he question for determination is whether each defendant, 
acting through its employees, performed acts, in or out of court, 
‘commonly understood to be the practice of law.” At pages 236 and 
237 of 145 Conn., at page 871 of 140 A.2d we said: “Each defendant, 
acting through its employees, in disseminating general information 
concerning the application, scope and effect of various laws and in 
reviewing wills and trust agreements was acting primarily for itself 
in obtaining or holding trust department customers. Those acts and 
practices did not constitute the practice of law. In performing other 
acts and in carrying on other practices, it was not acting primarily for 
itself; it was administering and settling the affairs of estates. The mere 
fact that it was not acting for itself in performing an act or acts in or out 
of court does not, however, compel the conclusion that such performance 
constituted the practice of law. As stated above, the decisive question 
is whether the acts performed were such as are ‘commonly understood 
to be the practice of law.’ Grievance Committee of Bar of New Haven 
County v. Payne, 128 Conn. 325, 330, 22 A.2d 623, 626. The decision 
by a trust department officer or employee that no uncertain or unclear 
legal issue is involved, that no controversy is likely to arise and that 
independent outside counsel should not be retained would not legalize 
the performance of the acts by a trust officer or employee. The court 
erred in concluding as a matter of law that the drawing up of all of 
the various types of instruments drafted and composed by each de- 
fendant’s trust department employees could not and consequently 
did not constitute the unlawful practice of law and also in concluding 
as a matter of law that each defendant's appearance and representation 


1 The provisions of these statutes are quoted in State Bar Ass’n v. Connecticut Bank 
& Trust Co., 145 Conn. 222, 224, note, 140 A.2d 863. 
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at probate court hearings by attorneys who were salaried employees 
could not and did not constitute the unlawful practice of law. Upon the 
basis of the facts found, we cannot say that the court erred in concluding 
that each defendant, acting by and through its trust department em- 
ployees, lawyers or laymen, in preparing tax returns and dealing with 
and appearing before state and federal tax authorities in connection 
with taxes claimed to be due from estates administered by it did not 
engage in the unlawful practice of law. We do not hesitate to say, 
however, that if the record indicated that either the preparation of 
the tax returns or the matters dealt with involved tax law problems 
of a type such that their solution would be ‘commonly understood to 
be the practice of law,’ we would hold that the acts performed con- 
stituted the unlawful practice of law.” 


We held that there was error in part in both cases. The judgments 
were set aside and the cases were remanded with direction to render 
judgments as then on file except as modified to accord with our opinion. 
The trial court, carrying out its interpretation of this mandate, rendered 
a judgment on July 21, 1958, containing the provisions appearing 
in the footnote.* The defendant in each case appealed. In the action 
against the Hartford National Bank and Trust Company, the parties 
stipulated that the judgment rendered in the present case would be 
conclusive upon them. 


2“Whereupon it is adjudged, ordered and decreed . . . that the defendant and its 
officers, employees, servants and agents be and are forever enjoined, under a penalty 
of Ten Thousand Dollars ($10,000.00), from preparing and filing documents in any 
Probate Court or with the State Tax Department or with the Internal Revenue Service, 
or appearing or being represented in any Probate Court or before the State Tax 
Department or any representative thereof or before the Internal Revenue Service or 
any a | tay ingeegs thereof, on any matter with respect to which a hearing is re- 


quired by law or a hearing is had though not required by law, or appearing or being 
represented in any proceeding, conference or negotiation wherein the legal rights, 
liabilities or interests of any estate or trust or of any parties interested r sates are 
to be adjudicated, defined, determined, compromised or settled by any decree, 
judgment, order or ruling of any Probate Court or of the State Tax Department or 
of the Internal Revenue Service; including without limiting the intent or scope of 
the foregoing the following matters: (1) the admission of a will to probate; (2) 
the determination of domicile and heirs at law and all jurisdictional questions arising 
therefrom; (3) widows’ allowances; (4) applications for permission to sell the 
assets of fiduciary estates; (5) the valuation of closely held corporations and of 
interests such as leasehold estates and remainder interests; (6) the determination of 
what dividends and accrued interest shall be included in the inventory of the 
fiduciary estate; (7) the determination of the ownership of household property; 
(8) the compromise of claims for and against a fiduciary estate; (9) the determina- 
tion of whether or not claims against an estate Soon bee properly presented, of 
a relating to statutes of limitation, and what, if any, priorities may exist in 

e order of payment of claims against insolvent estates; (10) the determination 
of whether or not transfers were made in contemplation of death or were intended 
to take effect upon possession or enjoyment at or after death and whether or not to 
concede the taxability of the items involved therein; (11) the determination of 
allowable deductions under the succession tax law and what items, if any, ought to 
be included in the computation of the tax liability; (12) the completion of federal 
estate tax returns involving jointly owned property, marital deductions and trans- 
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“In carrying out the direction of a mandate [of the Supreme Court 
of Errors], the superior court is limited to the specific direction of the 
mandate as interpreted in the light of the opinion.” Mazzotta v. 
Bornstein, 105 Conn. 242, 243, 185 A. 38. The judgment rendered on 
July 21, 1958, from which this appeal is taken, was not in accordance 
with the mandate of this court. In our opinion (145 Conn. 222, at 
page 233, 140 A.2d 863, at page 869), we said: “As stated in the finding, 
a great many legal problems of a complex nature arise in the fiduciary 
administration of decedents’ estates. These include questions of 
domicil and who are heirs at law; valuation of stockholdings in certain 
corporations, of leasehold estates, and of remainder interests; decisions 


fers prior to death; (13) the preparation and filing of preliminary and final accounts; 
(14) the making of the necessary calculations in the distribution of estates; unless 
represented by a member of the Bar of this State in good standing who is not an 
otticer, employee, servant or agent of said defendant; provided only, that no pro- 
visions herein relating to the defendant’s appearance or practice before the Internal 
Revenue Service shall be effective in so far as the laws of the United States re- 
quire or permit otherwise. 

“And it is further adjudged and decreed as a declaratory judgment of the 
rights of the parties: 

“That the defendant, acting through its officers or employees, in giving general 
information to customers and prospective customers on such matters as federal and 
state tax laws, inter vivos and testamentary trusts, wills, etc., as well as in reviewing 
existing wills and trust agreements, where the defendant gives no specific advice, 
charges no fee, and — customers to consult their own attorneys for advice on their 
specific situations and have them draw any necessary documents, is acting primarily 
for itself in obtaining and holding trust department customers and is not engaging 
in the unlawful practice of law. 

“That the defendant, acting by and through its trust department employees, 
lawyers or laymen, in preparing tax returns and dealing with and appearing before 
state and federal authorities in connection with taxes claimed to be due from estates 
administered by it, is not engaging in the unlawful practice of law, provided that 
in so doing it does not engage in any of the acts and practices hereinafter declared 
to be commonly adel to be the practice of law. 

“That [the acts of] the defendant, acting through its officers or employees, 
whether lawyers or laymen, in connection with its fiduciary administrations in pre- 
paring and filing documents in any Probate Court or with the State Tax Department 
or with the Internal Revenue Service, or in appearing or being represented in any 
Probate Court or before the State Tax Department or any representative thereof or 
before the Internal Revenue Service or any representative thereof. on any matter 
with respect to which a hearing is required by tar or a hearing is had though not 
required by law, or in appearing or being represented in any proceeding, conference 
or negotiation wherein the legal rights, Tabi ities or interests of any estate or trust 
or of any parties interested therein are to be adjudicated, defined, determined, com- 
promised or settled by any decree, judgment, order or ruling of any Probate Court 
or of the State Tax Department or of the Internal Revenue Service, are acts and 

ractices commonly endenneed to be the practice of law and constitute the un- 

wful practice of law by the defendant; including without limiting the intent or 
scope of the foregoing the following matters: (1) the admission of a will to 
probate; (2) the determination of domicile and heirs at law and all jurisdictional 
questions arising therefrom; (3) widows’ allowances; (4) applications for permission 
to sell the assets of fiduciary estates; (5) the valuation of closely held corporations 
and of interests such as leasehold estates and remainder interests; (6) the determina- 
tion of what dividends and accrued interest shall be included in the inventory of 
a fiduciary estates; (7) the determination of the ownership of household property; 
(8) the compromise of claims for and against a fiduciary estate; (9) the determina- 
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on what dividends and accrued interest are included in the inventory and 
to whom the household furniture belongs; determination of which of the 
claims against an estate are properly presented and of questions relating 
to statutes of limitation and the priority in order of payment of claims 
against an insolvent estate; decisions on whether a transfer was made 
in contemplation of death or was intended to take effect in possession or 
enjoyment upon death and whether to concede the taxability of the 
items involved; determination of what are allowable deductions under 
the succession tax law and what items are included in the computation 
of the tax; completion of federal estate tax returns, each of which con- 
tains many schedules, including those listing jointly owned property, 
marital deductions and transfers prior to death; and preparation of pre- 
liminary and final accounts, and the making of the necessary calculations, 
in the distribution of estates. Few, if any, estates do not have some 
problems of a legal nature. There is a considerable body of case law 
built up around the succession and transfer tax statutes of this state.” 


tion of whether or not claims against an estate have been properly presented, of 
uestions relating to statutes of limitation, and what, if any, priorities may exist in 

e order of payment of claims against insolvent estates; (10) the determination 
of whether or not transfers were made in contemplation of death or were intended 
to take effect upon possession or enjoyment at or after death and whether or not to 
concede the taxability of the items involved therein; (11) the determination of 
allowable deductions under the succession tax law and what items, if any, ought 
to be included in the computation of the tax liability; (12) the completion of 
federal estate tax returns involving jointly owned property, marital deductions and 
transfers prior to death; (13) the preparation on fling of preliminary and final 
accounts; (14) the making of the necessary calculations in the distribution of 
estates; provided only, that no provision herein relating to the defendant’s appear- 
ance or practice before the Internal Revenue Service shall be effective in so far as 
the laws of the United States require or permit otherwise.” 


8 Whereupon it is ordered, adjudged and decreed that the defendant be, and it 
hereby is, enjoined, under pdine of Ten Thousand Dollars ($10,000), from appear- 
ing and being represented in any proceeding in the probate courts where a hearing 
is required by law or a hearing is had though not required by law, other than by 
an attorney, who may not be its salaried employee. 

And it is further adjudged and decreed as a declaratory judgment of the rights 
of the parties: 

In giving general information to customers and prospective customers on such 
matters as federal and state tax laws, inter-vivos and testamentary trusts, wills, etc., 
as well as reviewing wating wills, where the defendant gives no specific advice, 
— no fee, and urges the customers to consult their own attorneys for advice 
on their specific situations and have them draw any necessary instruments, the 
defendant is not engaged in the illegal practice of law but is performing these acts 
as incident to its authorized fiduciary business. 

In preparing and filing in the probate courts the various applications, petitions, 
accounts, inventories and distributions pertaining to estates and trusts, conservator- 
ships and guardianships, the defendant is performing the ordinary and incidental 
services relative to estates and trusts assumed by it under the statutes authorizing 
it to act as fiduciary and is not engaged in the illegal practice of law unless the 
problems involved in the particular case are such that their solution is commonly 
understood to be the practice of law. 

The defendant should appear and be represented in proceedings in the probate 
courts, where a hearing is required by law or a hearing is had though not required 
by law, only by an attorney, who may not be its salaried employee. Appearances 
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We did not state that legal problems of a complex nature arise in the 
fiduciary administration of every decedent’s estate. 

To minimize misunderstanding of the meaning of our previous man- 
date, we append in the footncte® an injunction and a declaration of the 
rights of the parties which would conform to that mandate. The pro- 
posed injunction is written on the principle that appearances at probate 
court hearings necessarily constitute the practice of law. Since the 
judgment of April 15, 1957, proceeded on that principle and the defendant 
did not appeal from that judgment, the principle, whether universally 
valid or not, must be taken to be binding, for present purposes, on the 
defendant. The proposed injunction is limited, like the injunction in the 
judgment of April 15, 1957, to activities in connection with appearances 
at probate court hearings. For us to direct an extension of the in- 
junction to embrace other activities which might in certain circumstances 
be the unlawful practice of law would be a usurpation of the trial court’s 
discretion in the exercise of the injunctive power. Furthermore, such 
an additional injunction would, of necessity, be too general to be of any 
real use. 

There is error in part, the judgment of July 21, 1958, is set aside and 
the case is remanded with direction to render judgment as on file in the 
judgment of April 15, 1957, except as modified to accord with the prior 
opinion of this court. 


In this opinion the other Judges concurred. 


and representations by the defendant in such proceedings by its employees con- 
stitute the illegal practice of law. 
The work of fp swe and filing tax returns for the defendant as fiduciary and 


dealing with, and appearing before, state and federal tax authorities in connection 
with taxes claimed to be due from the defendant as fiduciary may properly be done 
by regular employees of the defendant, either lawyers or laymen, to the extent 
that tax law problems of a type such that their solution would be commonly under- 
stood to be the practice of law are not involved. 

Any practices of the defendant in contravention of the foregoing constitute the 
illegal practice of law. 


REVIEW OF 1959 SALES FINANCE LEGISLATION 


The Summer 1959 edition of the Personal Finance Law 
Quarterly Report (Vol. 13—No. 3) contains a Review of 1959 
Sales Finance Legislation which will be of interest to bankers 
and finance company executives alike. 
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Bank Does Not Waive Rights Under Forgery Statute 
in Case Where Customer Fails to Produce Checks 


Two interesting points of law were passed upon recently 
in a case where suit was brought against a bank for paying 
checks containing alleged forgeries out of a customer's account. 
When the customer discovered the alleged forgeries he ap- 
proached a bank officer who told him that the bank would not 
reimburse the customer unless he produced the checks contain- 
ing the forgeries. This was not done and the customer did not 
give written notice of the forgeries to the bank within the 
ninety days required by the state statute. Despite his failure 
to act however, the customer brought suit on the forged checks 
claiming the bank had waived its right to rely on the statute 
because of the statement of the bank officer. 

The court ruled in favor of the bank. It decided first that 
written notice to the bank was necessary under the statute 
“within ninety days after the end of the month in which such 
check is paid” even if the customer claiming the forgery did 
not receive either the checks or the bank statement, as was the 
case here. In this regard the court pointed out that the North 
Dakota statute is unique in requiring notice even though the 
customer might not have the means at hand to determine 
whether or not a forgery had occurred. 

The court also ruled that the statement of the bank officer 
did not prevent the bank from relying on the statute; that is, 
there was no waiver of the bank’s rights nor was it estopped 
from relying on the statute. The officer did not indicate that 
the bank would relinquish any right it had in this regard and 
nothing in his conversation contributed to the failure of the 
customer to give proper notice. Gipson v. First National Bank 
of Bismarck, Supreme Court of North Dakota, 97 N.W. 2d 671. 
The opinion of the court is as follows: 


Syllabus by the Court 


1. It is the general rule that a bank is charged with knowledge of 
the signatures of its depositors and in the absence of negligence on 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 551. 
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the part of a depositor a bank is liable for charging a forged check to 
his account. 

2. Only statutes that are ambiguous and of doubtful meaning are 
subject to judicial interpretation. 

3. Waiver is the voluntary and intentional relinquishment or aban- 
donment of a known existing right, advantage, benefit, claim or privilege 
which except for such waiver the party would have enjoyed. Meyer v. 
National Fire Insurance Co., 67 N.D. 77, 269 N.W. 845. 

4. An essential element of equitable estoppel is a representation 
which may consist of words, acts or silence believed and relied upon 
by the party claiming the benefit of the estoppel which induced him to 
act or refrain from acting, to his prejudice. Werner v. Werner, 74 N.D. 
565, 23 N.W.2d 757. 

5. In the absence of fraud neither the ignorance of a person of his 
right to bring an action nor the mere silence with respect thereto of 
one against whom the action may be brought prevents or interrupts the 
running of a statute of limitations. 


MORRIS, J.—This is an action by a bank depositor to recover from 
the defendant bank the sum of $1,396 that represents the total amount 
of 34 checks in various amounts, the smallest being $15 and the largest 
$125, which the plaintiff alleges to be forgeries that were negligently 
debited to the plaintiffs checking account between December 2, 1953 
and February 27, 1954, inclusive. The checks were never produced. 
The bank records show that the plaintiff's statements of account with 
vouchers for the months of December, 1953 and January and February, 
1954 were mailed to the plaintiff at his correct address in each instance 
during the first few days of the month following the month represented 
by each statement. The plaintiff testified that he never received or saw 
any of these statements, vouchers or checks. 

It further appears that early in April, 1954 the plaintiff discovered 
that a number of checks that had been forged by one Walter Savenko 
had been charged against his account in March and April, 1954. Upon 
the suggestion of a bank official the plaintiff took Savenko to the bank. 
These forgeries were admitted. The checks were produced and the 
total amount of $730 was paid to the bank by Savenko and his mother 
and remitted by the bank to the plaintiff. These March and April 
checks are not involved in this case but they, together with other evid- 
ence, give rise to a strong inference that Savenko intercepted the plain- 
tiffs statements of his bank account and canceled checks for the pre- 
ceding December, January and February although on the witness stand 
he denied doing so. 

On May 15, 1954, Walter Savenko signed an affidavit in which he 
stated, “That I made out and cashed the following checks that were 
signed by me in Elmer Gipson’s name and were written on the first 
National Bank of Bismarck, North Dakota, and the money was received 
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by me, as follows and on or about the following dates and in the 
following amounts.” Then follows a list of dates and amounts that 
correspond to those set forth in the plaintiffs complaint. After the list 
appears this further statement: 


“That I had no authorization to do the act of making these 
checks, and that they were written without the consent or 
knowledge of Elmer Gipson.” 


On being confronted with this affidavit on the witness stand Savenko 
repeatedly denied that he had forged any of the specific checks listed 
and maintained: 


“If Gipson thought I owed him that money or forged the 
money out of the bank, I’m willing to pay it back. . . I said I 
would pay them if he thought I forged that money out of the bank, 
that amount, and I would pay him that money if he thought he 
had it coming.” 


The bank furnished plaintiff with copies of the statements of plaintiff's 
account for the months of December, January and February and the 
plaintiff designated the amounts thereon which he claimed represented 
charges against his account for checks which he had never written. 
These amounts correspond to the amounts of the alleged forged checks 
listed in plaintiff's complaint and the affidavit of Walter Savenko. While 
the evidence is not altogether satisfactory as to the specific forged 
checks charged to plaintiff's account, we can not say that as a matter of 
law the evidence is insufficient to sustain the verdict in this respect. 

It is the general rule that a bank is charged with knowledge of 
the signatures of its depositors and in the absence of negligence on the 
part of a depositor a bank is liable for charging a forged check to his 
account. 7 Am.Jur., Banks, Section 574; 9 C.J.S. Banks and Banking 
§ 356; Michie on Banks and Banking, Permanent Edition, Vol. 5 B, 
Chapter 9, Section 274. 

As a defense the bank has pleaded Section 6—0807, NDRC 1943, 
which provides: 


“No bank shall] be liable to a depositor for the payment by it 
of a forged or raised check unless within ninety days after the 
end of the month in which such check is paid such depositor 
shall notify the bank in writing that the check so paid is forged or 
raised.” 


At no time prior to the commencement of this action in October, 1954 
did the plaintiff give the notice provided by this statute. 

It is not uncommon to find statutes requiring the depositor to notify 
a bank that has charged a forged check against his account within a 
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limited time after the forged check has been returned to the depositor. 
See Flaherty v. Bank of Kimball, 75 S.D. 468, 68 N.W.2d 105, wherein 
the court applied SDC 6.0422 which provides: 


“No bank shall be liable to a depositor for the payment by it of 
a forged or raised check unless within three months after the 
return to the depositor of such check such depositor shall notify the 
bank that the check so paid was forged or raised.” 


Statutes containing substantially the same provisions are or have been 
in effect in Kansas, see Herbel v. Peoples State Bank of Ellinwood, 170 
Kan. 620, 228 P.2d 929, and Michigan, see Benge v. Michigan National 
Bank, 341 Mich. 441, 67 N.W.2d 721, 50 A.L.R.2d 1108. From a reading 
of these cases we reach the conclusion that under those statutes it is 
generally held that the statute does not bar the right of recovery by 
a depositor who failed to give the notice prescribed by statute because 
the depositor did not receive knowledge or the means of knowledge by 
the return of his forged check or otherwise that the forged check had 
been charged against his account, but that such a statute does bar a 
recovery against the bank in cases falling within its terms. 


We mention these statutes and cases from other states in order to 
distinguish this case from those cited by the parties and to emphasize 
the absence in our statute of any requirement that the depositor have 
notice of forgery because of the return of his forged check or otherwise 
since it provides that the depositor shall notify the bank in writing of 
the forgery within ninety days after the end of the month in which 
the check is paid in order to hold the bank liable. On this point the 
statute is clear and is therefore not open to construction. Only statutes 
that are ambiguous and of doubtful meaning are subject to judicial 
interpretation. State for Benefit of Workmen’s Compensation Fund v. 
E. W. Wylie Co., 79 N.D. 471, 58 N.W.2d 76; Sutherland Statutory Con- 
struction, 8d Ed., Sec. 4502. 


The evidence shows that at the close of business of each calendar 
month the bank prepares a bundle of all the checks charged against 
the depositor’s account during that month and wraps around it a ledger 
sheet showing deposits to and charges against the account. This bundle 
is for delivery to the depositor. The statute under consideration places 
on the depositor the burden of ascertaining whether a forged or raised 
check has been charged against his account and thus place himself in 
a position to give the required notice to the bank. Our statute appears 
to be unique in this respect. We have diligently searched for a com- 
parable statute outside of our jurisdiction and have found none. None 
has been pointed out to us. “But we must adopt the plain meaning of 
a statute, however severe the consequences.” Jay v. Boyd, 351 U.S. 345, 
76 S.Ct. 919, 927, 100 L.Ed. 1242. We have no choice but to apply our 
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statute as written in the absence of waiver or estoppel on the part of 
the bank. 

Over the objection of the defendant the trial court instructed the 
jury on the law of waiver and estoppel and left to the jury the questions 
of fact as to whether the defendant had waived the defense afforded it 
by Section 6—0807, NDRC 1943, or had by its conduct become estopped 
from asserting that defense. Since the jury found in favor of the 
plaintiff we must assume that it reached the conclusion that the defend- 
ant either waived or was estopped from asserting the statute as a 
defense. The question before us at this point, therefore, is whether the 
evidence is sufficient to sustain a finding of the jury that the defendant 
either waived or was estopped from asserting the defense under con- 
sideration. This court has repeatedly defined waiver as the “voluntary 
and intentional relinquishment or abandonment of a known existing legal 
right, advantage, benefit, claim, or privilege, which except for such waiver 
the party would have enjoyed.” Meyer v. National Fire Insurance Co., 
67 N.D. 77, 269 N.W. 845, 850; Sjoberg v. State Automobile Insurance 
Association, 78 N.D. 179, 48 N.W. 2d 452; Kessler v. Thompson, N.D., 
75 N.W.2d 172. In Jacobson v. Mutual Benefit Health & Accident 
Association, 70 N.D. 566, 296 N.W. 545, 548, we said: 


“To constitute a waiver there must be an intention to relin- 
quish a known right, an intentional forbearance to enforce a 


right.” 
In Werner v. Werner, 74 N.D. 565, 23 N.W.2d 757, we held: 


“An essential element of equitable estoppel is a representation 
which may consist of words, acts or silence, believed and relied 
upon by the party claiming the benefit of the estoppel which in- 
duced him to act or refrain from acting, to his prejudice.” 


This statement has been quoted or cited with approval in the following 
cases: Sailer v. Mercer County, 75 N.D. 123, 26 N.W.2d 187; Star v. 
Norsteby, 75 N.D. 563, 30 N.W.2d 718; Commercial Credit Corporation 
v. Dassenko, 77 N.D. 412, 43 N.W.2d 299; Minneapolis, St. Paul & Sault 
Ste. Marie R. Co. v. Duvall, N.D., 67 N.W.2d 593. 

According to the testimony of the plaintiff, shortly after he discovered 
the forgeries for which settlement was made he had several conversations 
with the vice-president of the defendant bank who told him that the 
bank would not pay unless the checks were produced. The plaintiff 
further testified that in a later conversation had during the early part 
of May, 1954 the vice-president, in the presence of plaintiff's attorney, 
said: 


“that if I could produce the checks the Bank would pay, otherwise 
it wouldn't.” 
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The plaintiff predicates waiver or estoppel on these conversations and 
the promise of the vice-president that the bank would pay if the checks 
were produced. It is argued that because of these conversations and the 
promise to pay the checks if they were produced the plaintiff was in- 
duced to forego giving the notice required by the statute, that it was 
the duty of the bank officer to advise the plaintiff of the necessity of 
giving such notice and that the bank is estopped by reason of the 
silence of its officer in this respect. The checks were never produced. 
In their absence it is clear that there was no waiver of the statute. There 
is no indication from the conversations with the vice-president that he 
intended to relinquish or forbear the enforcement of any right which 
the bank had in the absence of the production of the checks. Clearly 
there was no waiver. Neither did the conduct of the vice-president 
amount to an estoppel. There is no evidence to indicate that the 
conversations in any way contributed to the failure of the plaintiff to 
give the notice prescribed by statute. According to the plaintiffs own 
testimony he was told that the bank would not pay if he did not produce 
the checks that he claimed were forged. There was no concealment 
on the part of the bank officer of any fact pertinent to the controversy. 
Neither was there a failure of performance of any duty on his part. 


“Where there is no fraud shown, neither the ignorance of 
a person of his right to bring an action nor the mere silence of a 


person liable to the action prevents the running of the statute 
of limitations. Coe v. Sloan, 16 Idaho 49, 100 P. 354.” Kenyon 
v. United Electric Railways Co., 51 R.I. 90, 151 A. 5, 8. 


The burden is on the plaintiff to establish his contention that the 
defendant waived its right to assert the defense of the statute under 
consideration or that it was estopped from doing so by the conduct of its 
vice-president. There is no evidence that the defendant intended to 
waive its statutory defense in the absence of the production of the forged 
checks or that the plaintiff failed to give the statutory notice because of 
any act or breach of duty on the part of the defendant bank, its officers 
or agents. Because of the failure of the plaintiff to comply with the 
provisions of Section 6—0807, NDRC 1948, this action cannot be main- 
tained. The judgment entered in favor of the plaintiff pursuant to the 
verdict and the order of the trial court denying defendant’s motion 
for judgment notwithstanding the verdict are reversed and the case 
remanded with directions to enter judgment for the defendant. 


SATHRE, C. J., and BURKE and TEIGEN, JJ., concur. 





CHECKS AND NOTES 
FOR BANK TAX MEN 


By ALLAN J. PARKER of the New York Bar 


Monthly Report of New Developments and Comments 
affecting the Income Taxation of Banks 


Supper Money as Taxable Income 

The position of the Internal Revenue Service in a recently 
decided case (involving a truck driver) may require banks to 
review their tax treatment of a small but frequently recurring 
item—the payment of supper money to employees. The Tax 
Court agreed with the Commissioner that a payment of $.75 
for an evening meal received by a truck driver while he was 
on the road was taxable compensation. There was no offsetting 
deduction for the cost of the meal—adjudged to be a personal 
expense. This case may presage the reversal of a long-standing 
ruling of the Service that supper money is paid for the con- 
venience of the employer in much the same manner as meals 
served to hotel employees, and is not taxable income. O.D. 
514, 2 C. B. 90. The ruling is not referred to in the Tax Court 
opinion. Since having supper on the road was the usual case 
for the driver rather than the exception, the decision may not 
necessarily apply to all bank employees, but future develop- 
ments in this field should be watched carefully. 


Treasury Asks Banks’ Aid in Reporting of Interest 

Without the assistance of commercial and, to a lesser de- 
gree, savings banks as depositories for withholding taxes; 
sources of financial information concerning taxpayers’ affairs, 
and information-reporting agencies, as trustees or otherwise, 
the Federal system of tax collection and enforcement would 
be hard hit. 

In a recent address before the 42nd Annual Convention of 
Savings Banks Associations of Massachusetts Under-Secretary 
of the Treasury, Fred C. Scribner, Jr. asked further help 
from savings institutions to stop a revenue loss arising from 
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the under-reporting by taxpayers of interest and dividend 
income. Banks, suggested Mr. Scribner, should remind their 
depositors that such interest is taxable income, whether act- 
ually written up in the passbook or not, by means of a legend 
stamped on the passbook or by mailing a year-end notice to 
each depositor. The same caution applies to commercial banks 
with special interest accounts. 

Under existing law a bank must file an information return 
(Form 1099) on payments of $600 or more of rent, premium, 
annuities, or other fixed or determinable gains, profits and 
income, including dividends. I.R.C. Section 6041(a). The 
Commissioner of Internal Revenue may also require by regula- 
tion any corporation making payments of interest to file such 
an information return, regardless of amounts. I.R.C. Sec. 
6041(c). To date no such regulations have been issued. 


Stock for Assets Acquisition 

Where a larger bank contemplates the acquisition in ex- 
change for shares of its own stock in a tax-free reorganization 
of the assets of a much smaller bank, it may wish to avoid the 
expense of calling a special stockholders meeting of its own 
stockholders to approve a merger of the two banks. It would 
rather make a simple stock for assets exchange. Unlike other 
businesses, however, banks are frequently prohibited by state 
law from owning their own shares as treasury stock. Where 
can the bank acquire its own shares? 

The mammoth Chase Manhattan Bank of New York City 
recently solved this problem when it picked up a smaller affili- 
ate, the West Indies Bank and Trust Company in the Virgin 
Islands, through the services of M. A. Shapiro and Co., a 
bank stock dealer. The dealer arranged to acquire the re- 
quisite Chase Manhattan shares in the open market, and then 
delivered them to the West Indies Bank. The Chase bank, 
in turn, paid the dealer a negotiated price that included his fee. 
A Treasury special ruling held that the transaction qualified 
as a reorganization as to the shareholders of the West Indies 
bank as an exchange of assets for stock pursuant to a plan 
of reorganization under I.R.C. Sec. 868(a)(1)(C). The 
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transaction offers a possibly valuable precedent for similar 
acquisitions of smaller banks by large ones. 


Banks as Trustees of Pension Trusts 

Banks which serve as trustees of employee’s pension plans 
are frequently faced with the following problem. An employer 
is willing to establish a pension plan only if he can be absolutely 
sure that the plan will qualify under the tax laws and that his 
contributions will be tax-deductible. Therefore, while he may 
make a contribution to the plan before the end of the year, he 
puts a provision in the plan that if it fails to qualify, it will be 
cancelled and his contributions will be returned. Does such a 
provision in and of itself require the plan to be disqualified on 
the grounds that the trust corpus can be diverted to purposes 
other than the exclusive benefit of the covered employees or 
their beneficiaries as required by I.R.C. Section 401 (a) (2) ? 

In Rev. Rul. 59-309, 1959-38 I.R.B. 10 the Commissioner 
says no, it does not. The employer’s contribution is irrevoc- 
able since the sole condition upon which it may be returned is 
outside of the employer’s control. 

Provision for the return of such contributions, incidentally, 
underlines the flexibility of bank-trusteed pension plans as op- 
posed to insured plans where initial loading costs, commissions 
and so forth would make it extremely difficult for initial con- 
tributions ever to be made returnable. 


Excise Taxes Affecting Banks 

1. Stamp Taxes. In 1958 the stamp tax on sales or trans- 
fers of stock (I.R.C. § 4321) was amended to substitute for 
the previous tax based on par value; a tax at the rate of 4c on 
each $100 (or major fraction thereof) of the actual value of the 
shares transferred. Using par value as the basis for the tax 
was held to be arbitrary, because par value need not bear any 
relation to actual value, and discriminated against stocks with 
low actual value. 

The same tax is also imposed on transfers of certain stock 
rights and warrants. How are they valued? Up until Novem- 
ber 1, 1959 the value of the stock, rather than the value of the 
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warrant controlled. Thus the sale of a warrant, having rela- 
tively small value, might be taxed on the same way as the sale 
of the stock itself—with a much larger value. P.L. 86-344 
corrects this area of possible discrimination by providing that 
the tax is imposed at the rate of 4c on each $100 of the actual 
value of the certificates or of the rights as the case may be. The 
existing maximum tax of 8c per share on the underlying stock 
and minimum tax of 4c on each separate transaction will also 
apply to the sale of rights or warrants. 

2. Safe Deposit Tax. Functioning in still another way as 
the Government’s partner in the field of tax administration, 
banks are required to collect from persons renting safe deposit 
boxes from them an excise tax at the rate of 10% of the amount 
collected for the use of any safe deposit box. I.R.C. Section 
4286. As in the case of every other federal tax, if the tax is not 
paid when due, interest accrues at the rate of 6% on any unpaid 
amounts. Is the bank, as tax collector, also responsible for the 
collection of interest? 

In Revenue Ruling 59-306, 1959-37 I.R.B. 18, the Internal 
Revenue Service ruled that it is not. Interest due on a delin- 
quent tax payment is assessed by the Internal Revenue Service 
directly against the person renting the box. 





BANKING BRIEFS 


Digest of current decisions and reports 
in the field of commercial banking 


Irregular Indorser Not Liable On Note 
A. T. Pitman v. E. W. Pitman, Court of Appeals of Georgia, 109 S.E.2d 909 


The liability of an irregular indorser (a person who is not otherwise 
a party to an instrument but who places his signature on the instrument 
prior to delivery) upon a promissory note which is as to the 
maker a sealed instrument, is barred after the lapse of six years from 
the time the right to sue accrued, unless such irregular indorser also 
contracted under seal. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 685. 


Bank Not Liable For Paying Stopped Check After 
Expiration of Stop Payment Order 


William Savage Inc. v. Manufacturers Trust Company, Supreme Court of New York, 
Appellate Term, 189 N.Y.S. 2d 308 


Even though a bank honors a check five months after its date, it can- 
not be held liable for the payment where the depositor failed to renew 


the stop payment order covering the check. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 1475. 


State May Not Give Certain Aid To Depositors Suffering Loss 
When New Hampshire Bank Closes 


Opinion of the Justices, Supreme Court of New Hampshire, 153 A.2d 407 


In the opinion of the Justices of the Supreme Court of New Hamp- 
shire, a statute that would provide for reimbursement of innocent deposi- 
tors of a bank which had failed would violate the state constitution 
because the statute contemplated the appropriation of state money for 
the purpose of reimbursing private depositors for losses already incurred 
and thus would violate the prohibition against using taxation to aid 
private parties. For similar decisions see B.L.J. Digest (Fifth Edition) 
§ 119. 
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Member Banks May Deal In Obligations of TVA and 
Inter-American Development Bank 


Federal Reserve Bulletin, September 1959, Page 1130 


“By Acts of Congress approved August 6, 1959 (Public Law 86-137), 
and August 7, 1959 (Public Law 86-147), paragraph seventh of Section 
5136 of the Revised Statutes of the United States was amended so as 
to permit national banks to deal in and underwrite obligations issued by 
the Tennessee Valley Authority and by the Inter-American Develop- 
ment Bank. Such transactions remain subject to the limitation of 10 
per cent of the national bank’s capital and surplus. Subject, of course, 
to any applicable provision of State law, the permission also extends to 
all State member banks of the Federal Reserve System, as Section 9 of 
the Federal Reserve Act makes this paragraph of Section 5136 applic- 
able to State member banks.” 

Also an Act of Congress approved August 7, 1959 (Public Law 86- 
147) authorizes any Federal Reserve Bank to act as depository and fiscal 
agent for the Inter-American Development Bank. 


Purchaser of Automobile Entitled To Damages For Mental 
Suffering and Depreciation In Repossession Case 


Hernandez v. Harson, Supreme Court of Louisiana, |11 So.2d 320 


Where a car was sold to a dealer subject to a chattel mortgage con- 
taining an incorrect motor number and a buyer from the dealer purchased 
the automobile without notice of the mortgage and the automobile was 
later repossessed, the buyer was entitled to damages from the mortgagee 
for mental suffering and for depreciation on the car during the period 
that it was held by the mortgagee. For similar decisions see B.L.]. Digest 
(Fifth Edition) § 862. 





BANKING LEGISLATIVE 
TRENDS IN THE STATES 


New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the nation, 
include the following: 


FLORIDA: Asserting that proposed state regulation of credit life 
insurance was discriminatory, Florida bankers told State Insurance Com- 
missioner Edwin Larson they were opposed to such regulation of any 
kind. 

In addition, four state senators, three of them bankers, asked the 
commissioner to postpone establishing any rates until an interim insur- 
ance committee of the state legislature makes its recommendations to 
the 1961 session. Larson took no immediate action on the rates, follow- 
ing the one-day public hearing. 

Alfred McKethan, chairman of the State Bankers Association’s legisla- 
tive committee, said big insurance companies were seeking the regula- 
tions to get a closed shop on the credit life business. 

Present Florida rates on credit life insurance, sold by banks and 
other lending institutions to customers who borrow money, run about 
$1 per $100 worth of insurance. The proposal under consideration would 
set rates varying from 36 cents to 64 cents per $100 worth of insurance. 

McKethan said bankers felt the present rates were reasonable and 
permitted banks to get back their handling charges for selling the 
insurance plus a fair profit. 

“ Rep. Ralph Turlington of Alachus said the present rates are not 
reasonable in relation to the premiums charged. He said the banks had 
to pay out only 28 cents in benefits on each dollar. 

The commissioner claims authority to set rates under a provision of 
the 1959 insurance code which requires premiums to be reasonable in 
relation to the benefits. 

Some of the lawmakers present at the hearing said that had the 
legislature known that the provision was in the code it never would 
have been enacted. 

In another Florida development, a state legislative interim committee 
set up to study a proposed law to escheat to the state all unclaimed 
funds held by banks, insurance companies, utilities and others, was 
completed with the appointment of four members from the Florida 
House. 
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House Speaker Thomas Beasley named to the committee Repre- 
sentatives Cecil Costin of Gulf, John Hathaway of Charlotte, Morrison 
Kimbrough of Santa Rosa and Harry Westberry of Duval. 

Named earlier to serve on the committee from the State Senate were 
James Connor of Brooksville, Wilson Carraway of Tallahassee, and John 
Rawls of Marianna. 

The study committee was created following repeated unsuccessful 
attempts to get an escheatment bill through the state legislature. Much 
of the opposition to the bill was led by Carraway, Connor and Hathaway. 

Some of the principal opposition stemmed from inclusion in the bills 
of a provision that would turn over to the state after a certain time had 
passed all unclaimed insurance policies. 

State Attorney General Richard Ervin, who has urged escheatment 
bills in several past legislative sessions, has estimated they would mean 
millions of dollars to the state. 


ILLINOIS: Director Joseph S. Gerber of the Illinois State Depart- 
ment of Insurance scheduled a meeting Oct. 28 with representatives of 
life insurance and small loan companies preparatory to establishing 
maximum charges which small loan firms may collect from borrowers 
for credit life, accident and health insurance. 

The 1959 Illinois legislature amended the state consumer finance 
act to provide that small loan companies may insure the life of a bor- 
rower and may also require health and accident insurance. The new 
law further authorizes the companies to collect the amount of the 
premium or charge from the borrower and provides that the state insur- 
ance director shall determine the maximum premium rate. 


IOWA: An opinion handed down by the Iowa Supreme Court held 
that public policy has established that life insurance benefits should be 
devoted to the benefit of the surviving husband or wife and children, 
free of debts. 

The high state court reversed Carroll County District Court Judge 
F. H. Cooney, who had ordered Robert R. Crotts to obtain the cash 
value from two life insurance policies to help pay off a judgment of 
money he owed the Westinghouse Credit Corp. 

The Supreme Court ruled that the cash surrender value of a life 
insurance policy was not obtainable to creditors because it would inter- 
fere with the wife’s and children’s legal right to debt-free benefits of the 


man’s life insurance. 


NEBRASKA: State Insurance Director William E. Grubbs an- 
nounced the promulgation by his department of Rule #24 implementing 
and interpreting Legislative Bill 594, enacted by the 1959 Nebraska 
legislature to regulate credit life and credit health and accident insurance. 
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In a letter informing insurance companies of the new rule, which 
went into effect Sept. 28, Grubbs said: 

“In conjunction with the authority and obligation which this depart- 
ment has in approving the policy forms for this type of insurance, the 
premium charge must, of course, be considered. 

“On the basis of benefits customarily provided by policies of insur- 
ance subject to L.B. 594 and considering factors developed from past 
experience in this field, policies filed will be deemed, prima facie, to 
provide benefits reasonable in relation to the premium charge, if the rates 
used in conjunction therewith do not exceed the maximum standards 
which follow unless I find, as director of insurance, from a review of 
the experience statistics required by Section 5 of the proposed Rule that 
a higher rate is reasonable in specified instances: 


“a. Credit Life Insurance policies on which premiums are 
paid monthly based on amount of unpaid indebtedness—$1.16 
PER $1,000.00 of Insurance in Force. 

“b. Rates for policies of Credit Life Insurance on which 
premiums are paid other than monthly shall be the actuarial 
equivalent of the rate specified in (a) above. 

“c. Credit Accident and Health Insurance policies providing 
benefits payable after the fourteenth day of disability, retro- 
active to the first day of disability, on which premiums are paid 
in one sum in payment of coverage provided during the entire 
period of the indebtedness— 


Number of Equal Rate Per $100 
Monthly Installments of Initial Indebtedness 
12 2.20 
24 3.00 
86 3.80 
48 4.30 
60 4.70 


“d. Rates for policies of Credit Accident and Health Insur- 
ance on which premiums are paid other than in equal monthly 
installments or for such policies providing benefits payable other 
than as specified in (c) above shall be actuarially consistent with 
the rates specified in (c) above. 


“Each rate filing shall be certified by an officer of the insurance 
making the filing to the effect that the rates submitted do not exceed 
‘the bench mark rates or do not exceed rates which are actuarially con- 
sistent with the bench mark rates outlined in the letter.” 

One section of the new regulation provides that when credit insur- 
ance is required by a creditor, “the debtor shall have the option, upon 
notice to the creditor, of furnishing existing policies of insurance, or 
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procuring and furnishing new policies of insurance, owned or controlled 
by him and issued by any insurer authorized to transact business in this 
state for an amount no less than the indebtedness, and for the term and 
type of coverage required.” 

Another section of the new departmental rule sets up “basic guides” 
for forms to be submitted to the insurance director to insure that the pro- 
visions of such forms “are not unjust, unfair, inequitable, misleading or 
deceptive and to insure that such provisions do not encourage mis- 
representation of the coverage.” 

Still another section of the new regulation requires provision “that, 
in the event of termination of the insurance prior to the scheduled matur- 
ity date of the indebtedness, any refund of premium or identifiable 
charge due shall be paid or credited promptly to the debtor.” 

Other sections outline types of statistics which must be maintained 
by companies writing credit insurance, and provide for the filing of 
annual reports by such firms. 

















NEW YORK: State legislative authorization of statewide bank 
holding companies in New York would answer many of the objections to 
the creation of larger branch banking systems, according to a study by 
two New York University professors. 

Conducted by Dr. Jules I. Bogen and Dr. Marcus Nadler, the senior 
banking professors at the N.Y.U. Graduate School of Business Ad- 
ministration, the study was financed by a grant from the Marine Midland 
Corp., now New York’s only statewide bank holding company. 

The New York legislature imposed a two-and-a-half year freeze on the 
establishment of new holding companies or extension of existing ones. 
The New York State Bankers Association has recommended that this 
freeze be permitted to end at its present expiration date, next Feb. 15. 

The study declared that New York State needs larger banks to 
keep up with industrial growth. It added that bank mergers, while 
reducing the number of banks, result in keener competition where the 
resultant institutions are better capitalized, better managed and better 
able to provide complete up-to-date banking services. 

It was further noted, however, that local pride and the reluctance of 
bank officers to accept subordinate roles in merged institutions has stirred 
opposition to mergers. By preserving the identity of community banks, 
the study continued, group or holding company banking offers an 
attractive alternative. 

In recommending that any holding company plan should be made 
statewide, the study said inclusion of New York City banks would re- 
sult in stronger systems with large staffs providing a wide variety of 
specialized services to all areas of the state. It was also pointed out 
that stock ownership would be widened, and state and federal regula- 
tion would provide safeguards against undue concentration of control. 






























TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


His Wife is Not Decedent's “Heir” 
Myers v. Bank of Delaware, Delaware Supreme Court, April 6, 1959 

Testatrix’s will created a trust for the benefit of her great-nephews 
for life. Upon the death of the survivor of the great-nephews trust 
principal was to go to the then living heirs of the great-nephews. After 
the last surviving great-nephew died, his wife claimed a share of the 
trust property on the ground that she was one of his heirs. Held: The 
wife is not an heir. The Delaware courts have consistently restricted 
the meaning of the word “heirs” to include only blood relatives, in the 
absence of a contrary intention evidenced by the decedent. There is a 
modern trend which recognizes wives as heirs in statutes governing 
intestate succession of personal property, but this trend is applicable 
only to situations where the wife has a dower interest in vested property 
of her intestate husband and not to situations, such as here, where the 
husband has only a life interest and the property is passing to him from 
the estate of one of his ancestors. 


Trust Powers Annexed to Office of Trustee Instead of 
Being Personal to Origina! Trustee 

Hart v. First National Bank of Jackson, Mississippi Supreme Court, April 8, 1959 

A trust was established in 1917, and the County Chancery Court 
was empowered to select new trustees, if all the original trustees ceased 
to hold their positions, from among the heirs at law of the trust settlors. 
The successor trustees were vested with all the powers of the original 
trustees. Paragraph (f) of the trust instrument provided that the word 
“trustees” included the original trustees, the survivors of them, “or any 
successor, or successors appointed in place thereof.” When the heirs at 
law of the trust settlors refused to serve as successor trustees, the 
Chancery Court chose a bank as trustee in their places. In a proceeding 
to determine the scope of the successor trustee’s discretionary powers, 
Held: The trust instrument, particularly paragraph (f), indicates that 
the powers of the trustees were not intended to be personal to the original 
trustees but instead were intended to be annexed to the office of trustee. 
Accordingly, the successor trustee bank may deal with the trust property 
with the same powers and discretion as the original trustees. 
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Charitable Trust Continues Valid Despite Failure of Named 
Trustee to Qualify 
Carson v. Nashville Bank and Trust Company, Tennessee Supreme Court, 
January 23, 1959 

Decedent’s will created a charitable trust and named a trustee to 
administer it. The named trustee failed to qualify and other trustees 
were appointed. Twenty years later decedent's heirs claimed that the 
trust was invalid from the outset because of the named trustee’s failure 
to quality. Held: The purpose of the trust was of primary importance 
to decedent; administration of the trust by the particular named trustee 
was only of secondary importance to him. Accordingly, decedent's 
charitable intention is best served by sustaining the validity of the trust. 














First Wife Shares in Estate by Reason of Invalid Mexican Divorce 
Gibson v. Madison Bank & Trust Company, Wisconsin Supreme Court, June 2, 1959 

A husband obtained a Mexican divorce and remarried there. His 
first wife was not present for purposes of the divorce, and, after the 
husband died, she claimed that the Mexican divorce was invalid and 
that she was still the decedent’s wife entitled as such to share in his 
estate. Held: The husband and wife had been domiciled in Wiscon- 
sin, and since the wife was not present for the Mexican divorce, the 
divorce was invalid and not to be recognized by the courts of the 
state in which they were domiciled. Accordingly, the first wife was 
still married to decedent at the time of his death, and she is entitled to 
a share of his estate. 













Administrator of Wife’s Estate Cannot Sue on Behalf of 
Wife’s Children 
Drewen v. Bank of Manhattan Company of the City of New York, New Jersey Superior 
Court, Appellate Division, May 4, 1959 

Pursuant to a divorce agreement with his wife, a husband promised 
not to change his existing will in any way which would reduce his 
bequests to the children of their marriage. Following his wife’s death 
the husband changed his will contrary to the divorce agreement. After 
the husband died, the administrator of the wife’s estate sought to en- 
force the divorce agreement in favor of the children. Held: The ad- 
ministrator is empowered only to collect assets and pay debts of the 
wife's estate and has no capacity to bring an action for the benefit of 
third parties. The administrator’s claim on behalf of the children cannot 
in any way affect the assets of the estate of the wife and, therefore, he 
has no standing to sue on the divorce agreement. 
















ie ins ee i Ok. Oe 


T 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Whole of Stock Dividend on Jointly Held Stock Included in 
Estate of Decedent 


English v. United States, United States Court of Appeals, Seventh Circuit, 
October 16, 1959 

Decedent had purchased and made gifts to his wife of various blocks 
of shares in a corporation. Subsequently, in a property settlement, all 
the stock in this corporation was transferred to joint ownership. It 
could not be proved that decedent’s wife had acquired any original 
interest in the stock for “an adequate and full consideration in money 
or money’s worth” but the wife contended that stock received as a stock 
dividend on stock then held in her name only was not includible in 
decedent’s estate although later transferred to joint ownership. Held: 
the stock dividend was no more than the capitalization of some amount 
of undivided surplus, and did not change the stockholder’s proportionate 


interest in the corporation. It was not separate property but was 
includible in the decedent's estate. 


Power of Withdrawal of Insurance Proceeds Created 
at Time Designation of Beneficiary Executed 


Turner, Executrix v. United States, United States District Court, Western District of Missouri, 
September 29, 1959 

Husband had taken out insurance policies on his life with proceeds 
payable to wife and remainder interests. In 1935, designation and 
settlement options were changed by husband to give wife a power of 
withdrawal during her life. Husband died in 1948 and wife died in 
1955. Wife never exercised the privilege of withdrawal. The Govern- 
ment argued that the power of withdrawal was a general power of 
appointment created at the time of the death of the husband, and 
therefore includible in the wife’s estate pursuant to Section 2041(a) 
of the 1954 Internal Revenue Code, although not exercised, since it 
was not created prior to October 21, 1942. Held, although the designa- 
tion and settlement option were revocable by the husband until his 
death, the power was created at the time the designation was made, and 
not when the power became exercisable. 
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Basis of Property Acquired by Bargain Purchase Pursuant 
to the Will is Cost not Fair Market Value 


Valleskey v. Nelson, United States Court of Appeals, Seventh Circuit, 
October 22, 1959 

Taxpayer, an attorney, was named as co-executor under decedent's will 
but served only as attorney for the other executor. Under the will 
decedent’s executors were authorized to sell her home to the taxpayer 
at its assessed valuation. Taxpayer thereupon purchased the home for 
$4,800 although it was appraised for estate tax purposes at $10,250. 
Taxpayer argued that the full value of the property had been acquired 
by purchase and by inheritance, and his basis for computing gain was 
therefore the appraised value. Held, the property was not acquired 
by inheritance, and taxpayer's gain is measured by the excess over his 
cost of $4,800. 


Trust for Benefit of Daughter Includible in Decedent’s Estate 


National Bank of Commerce, Executor v. Henslee, United States District Court, 
Middle District, Tennessee, October 22, 1959 


Decedent at the age of 45, in connection with contemplated divorce 
proceedings, created a trust for the benefit of his five-year old daughter. 


He retained, among others, the right to revoke the trust and recover the 
assets upon the marriage or majority of his daughter and the right to 
receive the income for use in support of his dependant daughter during 
her minority. Held, the effect of the retained rights was to reserve 
to the decedent the right to receive the trust income for his life if he 
chose, and since he died during his daughter’s minority, the trust corpus 
was includible in his estate since the interest was retained for a period 
which did not “in fact end before his death.” 


Currently Distributable Earned Trust Income Must be Included in 
Last Return Where Decedent Beneficiary Was on Accrual Basis 


Revenue Ruling 59-346, I.R.B. 1959-42, p. 10 

Where all income of a trust is required to be distributed currently 
to a beneficiary (now deceased) who reported his income under the 
accrual method of accounting, such income earned by the trust to the 
date of the beneficiary’s death is includible in the final return of the 
deceased beneficiary. The Ruling states that this interpretation is not 
in conflict with the statutory provision that amounts accrued only by 
reason of the beneficiary’s death shall not be included in the final return 
of a deceased accrual basis taxpayer. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Profits, Wages, Prices 
and Business Recovery 

OR some time, the U.S. Senate 

Finance Committee has been 
conducting extensive hearings on 
Investigation of the Financial Con- 
dition of the United States. The 
Committee has recently released 
Part 7 of this investigation which 
consists of an analysis of the pro- 
ceedings. The analysis, like the 
hearings, covers an economic, fiscal 
and financial area wide in scope, 
including a presentation by Utah 
Senator Wallace F. Bennett on 
labor unions and inflation. In his 
discussion, the Senator analyzes the 
wage-profit-price relationship. 

Senator Bennett disputes the oft- 
repeated popular claim that in- 
creasing profits, rather than increas- 
ing wage costs, are the real cause 
of rising prices. He calls atten- 
tion to the fact that none of the 
witnesses who appeared before the 
Finance Committee or submitted 
statements for the record made 
“this red-herring argument,” though 
it was freely offered by labor 
leaders and other witnesses related 
to labor leaders who appeared 
before another Senate Committee 
during the pendency of the 
Finance Committee proceedings 
and represents a view that has 
been frequently presented by labor 
leaders elsewhere. 

“Those who accept this fallacy,” 
declares Senator Bennett, “then 
build a whole economic philosophy 
on the idea that to increase profits 
is to diminish purchasing power, 
and that the way to cure our 
economic problems is to increase 


purchasing power by increasing 
wages, regardless of related in- 
creases in productivity.” Senator 
Bennett is convinced that this con- 
stitutes a perversion of a sound 
economic doctrine—the purchasing 
power concept. He cites Professor 
Haberler as authority that “one of 
the most pernicious fallacies [is] 
that a boost in wages is an effective 
method of increasing purchasing 
power and thus [can] alleviate 
depression ... A rise in wages... . 
whether it does or does not raise 
the purchasing power of the 
workers concerned, . . . . boosts 
cost of production, . . . pushes up 
prices (or prevents prices from fall- 
ing) and so reduces the purchasing 


power of all consumers, including 
labor itself, adds to the fires of in- 
flation and thus makes it more 
difficult for the monetary authori- 
ties to relax credit restrictions.” 


Senator Bennett emphasizes the 
fact that one of the most potent 
factors in our economy to dampen 
inflationary forces is increased pro- 
ductivity; that price inflation prob- 
ably will not occur if production 
is increased as fast as demand is 
enlarged. His principal tenet is 
that productivity will be increased 
only if profit margins are large 
enough to provide businessmen 
with incentive to borrow, and 
savers with incentive to invest or 
to lend the funds to finance the 
new capital improvements. “In 
this sense, therefore,” he continues, 
“profit margins are an indirect de- 
fense against inflation rather than 
a cause of inflation.” 


Profits, being a residual share of 
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the national income, normally in- 
crease faster than other segments 
of the national income during 
boom periods. On the other hand, 
they tend to fall rapidly during 
recessions. One point of contrast 
with wages is that profits are not 
inflexible downward, as are wages; 
another is that, on the rise, profits 
do not establish higher rigid cost 
plateaus, as do wages. 


Interest Rates 

Early 1960 should witness an 
easing in the money market, ac- 
cording to Dr. Marcus Nadler, con- 
sulting economist to the Hanover 
Bank of New York. Among the 
anticipated causative factors are a 
declining tendency in commercial 
loans during the first half of the 
year, a reduced pressure on the 
capital market arising from a 
smaller number of home starts, and 
operation of the U.S. Treasury with 
the usual seasonal surplus. 

Just how long easier money con- 
ditions will prevail and whether 
money rates will subsequently 
move up or down will depend on 
the wage-price spiral and on in- 
flationary forces, states the well- 
known money market expert. Open 
market rates of interest will turn 
moderately downward and money 
will continue easy if inflationary 
pressures subside. On the other 
hand, the reverse will prevail if 
inflationary pressures are strong 
and wages and prices continue to 
move upward; then the Reserve 
authorities will have no alternative 
but to adhere to a policy of active 
credit restraint which ultimately 
will bring the boom to an end. 


Handling Businesses in 
Trusts and Estates 


What happens to directors’ fees 
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paid to bank officers when they 
act as corporate executors or trus- 
tees? 

F. M. Smith, Vice President and 
Trust Officer of the Bank of 
America notes that it is the practice 
of his institution to credit these 
fees to the respective trust or 
estate, with the bank expecting its 
compensation separately. There is 
usually no argument, he notes, that 
the average director's fee at least 
does not begin to compensate for 
the services and responsibilities 
assumed by the trustee—particu- 
larly where there are appointments 
involving closely held corporations 
with their principal place of busi- 
ness in other states. However, 
some fiduciaries include the direc- 
tor’s fee as part of their compensa- 
tion; still others, very few in 
number, permit the officers serving 
as directors to retain the fees and 
expect full compensation in addi- 
tion. 

Speaking at a recent Western 
Regional Trust Conference of the 
American Bankers Association, Mr. 
Smith remarked that the source of 
compensation gave rise to a further 
divergence of practices. Some in- 
stitutions receive compensation 
from the business itself; this prac- 
tice has considerable merit, parti- 
cularly when the ownership of the 
business is divided. Since the 
fiduciary is providing manage- 
ment advisory services for the 
benefit of all of the owners of the 
business, the cost should not be 
borne by the estate or trust alone. 
Another factor is the tax element; 
quite often, the business will realize 
a greater tax benefit from the 
deduction than the trust account. 
However, it must be recognized 
that the adoption of this practice 
will be influenced by the laws of 
the particular state. The Bank of 
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America is usually paid directly 
and entirely from the estate or 
trust. Still another variation in the 
method of handling compensation 
is to have the fees paid part by the 
business and part by the trust. 


Criteria for Selecting 
Common Stocks 
Dr. Charles V. Kinter, managing 
partner of Duff, Anderson & Clark 
of Chicago, suggests the following 
yardsticks for use in appraising 
companies whose common stocks 
should be included in a long term 
portfolio. 
l. The company should have a 
successful management devel- 
opment program. It is not 


hard to identify good manage- 
ment at any particular time but 
what concerns the investors is 
whether the same situation will 
prevail in the future. 


In this 
connection, some assurance can 
be found in a tradition of fine 
management and a manage- 
ment training and development 
program. 

. Not only should there be a 
record of achievement in re- 
search, but an acceptance by 
management of the necessity of 
continuing to press ahead in 
this area. 

. There should be a minimum 
of vulnerability to strong 
unionism. 

. Also desirable is a minimum of 
vulnerability to price regula- 
tion or other forms of Govern- 
ment control—except where 
there may be offsetting bene- 
fits. One example of a regu- 
lated industry with offsetting 
benefits would be represented 
by an electric utility embody- 
ing strong growth characteris- 
tics resulting from a monopoly 
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position in a good territory 
where the regulatory climate is 
favorable. 

. Vulnerability to changes in 
fashion or taste should be mini- 
mal. 

. Vulnerability to sudden 
changes in technology should 
be minimal. 

. Most desirable is a successful 
record of technical excellence 
and a strong position in an in- 
dustry where technical excel- 
lence is important. 

. Diversification. However, over- 
diversification is undesirable if 
management finds it difficult to 
comprehend all aspects of 
operations. 

Dr. Kinter concedes that it is 
not easy to appraise management; 
that when one is dealing with value 
judgements, these can be distorted 
by sheer personality. However, 
among the steps to be taken in 
making an appraisal are getting 
acquainted with top organization 
people such as officers and princi- 
pal department heads. Just as im- 
portant is similar acquaintanceship 
with second and third tiers of 
management, since this imparts a 
“feel” of the whole organization 
and permits some insight as to the 
quality of the personnel coming up 
through the ranks. Inspection of 
plants and installations will not 
only impart knowledge of the com- 
pany but will also disclose whether 
there is a spirit or drive to the 
organization. A pragmatic test is 
a comparison of the record of the 
company in building earning 
power vis-a-vis other companies 
in the industry; this provides a 
documentary record of manage- 
ment success as compared with 
the achievements of other organ- 
izations. Finally, a check with 
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competitors will prove significant, 
as will contact and frank conversa- 
tions with customers and suppliers. 


Stock Exchange Projections 

Keith Funston, president of the 
New York Stock Exchange, 
believes that continuation of econ- 
omic progress and the rise in share 
ownership could lift the Ex- 
change’s daily average trading to 
some 4% million shares by the mid- 
1960's. In the subsequent decade, 
daily average volume could reach 
5% to 6 million shares. In con- 
trast, the postwar average has been 
around 1.7 million shares per day. 

These projections have been 


based on a favorable growth pat- 
tern similar to the 1945-58 period. 
This pattern could witness 8% 
billion shares listed on the Ex- 
change by the mid-60’s and 11 bil- 
lion shares by the 1970's. Presently, 


the number of listed shares totals 
about 5% billion. 

According to Mr. Funston, the 
number of individual shareowners 
attained a figure of 12.5 million 
early this year. Average household 
income of a shareowner is $7,000 
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annually. About three-quarters 
of the total earn under $10,000 
with almost half in the $5,000- 
$10,000 income range. 


Series E Bond Extension 


A second ten year extension has 
been granted on Series E Savings 
Bonds. This means that owners 
of record of May 1, 1949 or earlier 
may defer collection of principal 
and interest for as long as 30 years. 

This situation has an interesting 
tax aspect. Assuming the investor 
was 35 years of age at the time of 
purchase, collection of 30 years 
accumulated interest and principal 
could be deferred until the age of 
65. Three score and five finds the 
taxpayer with an added income tax 
exemption; assuming the taxpayer 
is married and his wife is of the 
same age, they have the benefit of 
$2,400 of exemptions. Generally 
speaking, these latter years are also 
years of reduced earning power. 
Under certain circumstances, 
therefore, substantial reduction in 
tax liability may thus be realized 
by those determined to hold on to 
their bonds. 








